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1. Constructing the Model 


Our fundamental democratic working hypothesis as- 
sumes that a thinking community is most likely to win 
the race for survival. But how is this to be achieved with- 
out an affirmative, intelligent effort to present those facts 
and opinions upon the basis of which well-reasoned deci- 
sions can be made? Accepting the obvious fact that many 
distracting and obstructing factors hinder the opinion- 
forming process, and that most of our community forums 
are of limited capacity,’ it remains a reasonable assump- 
tion that the means are now available for achieving a 

t Part I of this article, entitled The Limited Forum: An Analysis of Restric- 


tions on the Discussion of Public Issues in the Channels of Mass Communica- 
tion, appeared in 22 Geo. WasuH. L. Rev. 261. 
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1 An analysis of this proposition was the subject of a previous article. See 
Mayo, The Limited Forum: An Analysis of Restrictions on the Discussion of 
Ae ae in the Channels of Mass Communication, 22 Geo. WasH. L. Rev. 

61 (1954). 
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uniformly high level of community enlightenment.*’ We 
must ask: How are we to use the organizations and facil- 
ities at our disposal so as best to enable the great bulk of 
the people to reach rational opinions on broad public 
issues and induce individuals to make a positive, if 
modest, contribution to wise policy-making? How are 
we to insure that the most productive ideas are channelled 
into the mainstream of community discussion? How best 
can the continuing tasks of effective communication be 
performed—the clarification and reclarification of goals, 
the appraisal and reappraisal of trends and conditions, 
and the invention and evaluation of alternative means? 
The Free Forum concept is submitted as one constructive 
step which may be taken in meeting this problem. It 
performs the function of an operational guide for adapt- 
ing the Limited Forum to the most productive flow of 
fact and opinion. 

In constructing a Free Forum model the following 
proposition is assumed. ‘The forums in our societal 
structure are all circumscribed to some degree by certain 
limiting factors in the practical operation of the forum’s 
communication facility.» In those instances where de- 


2 Id. at 269-275. 

3 The term “forum” may be defined on a very general level as the loci of 
conduct (interaction) in relation to the enlightenment process. Forum may 
designate any situation of disclosure emerging from a communication source 
(facility), i.e., classroom, legislative assembly, newspaper, television station, 
television network, entire television medium, combined mass media facilities, 
etc. In this analysis it refers to situations of disclosure involving the discus- 
sion of public issues in the mass media of communication. It may be employed, 
depending upon the specific context in which it is used, to designate, for exam- 
ple, either with respect to a given issue or with respect to a series of issues 
through a period of time: (1) all those forums associated with a combination 
of modes of communication, i.e., mass media forum, or (2) the aggregate of 
forums emerging from a particular medium of expression, i.e., radio forum, or 
(3) specialized features or programs originating within one or a number of 
facilities within a particular medium of expression, i.e., newspaper columnists, 
radio commentators, television panel discussions, or (4) one particular discus- 
sion from a single communication facility, etc. The fact that one particular 
forum situation utilizes radio as its means of expression does not mean that it 
has the same characteristics (limitations) as every other forum using this 
medium. Not only do forums differ which emerge from separate facilities, but 
also, forums based upon any single facility involve a constantly changing de- 
mand-availability ratio. Hence, a continuous succession of distinct forum situ- 
ations emerges through a period of time which present changing requirements 
with respect to the need for selection of issues and participants. 
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mands on the forum facility exceed availability (news- 
paper space or radio-television time), supervisory control 
becomes necessary to regulate the choice of issues and 
participants. 

This assumption, namely, that our societal forums are 
in varying degree restricted and that to insure orderly 
discussion, the forum director* must exercise a supervisory 
function roughly in proportion to the degree of limitation 
of the forum, suggests some highly significant questions: 
(1) What aspects of the forum require regulation? 
(2) Who is to exercise supervisory control? (3) What 
standards of selection should be invoked when it becomes 
necessary to choose between issues or participants? 

The first of these basic questions will depend upon the 
peculiar limiting characteristics of the specific forum. 
The second will also depend upon the nature of the par- 
ticular forum but must also be governed by prevailing 
legal doctrine and community practices. While in some 
instances supervision may be highly centralized in one 
person or small group, in others our practices may dic- 
tate that control be in effect distributed throughout the 
community, i.e., no formal supervision. The third ques- 
tion suggests the formulation of a general theoretical 
framework (the Free Forum) which transcends the spe- 
cific limited forum and sets forth basic preferred charac- 
teristics for all public issue discussion forums. These 
standards of selection should be considered as indepen- 
dent of the problems of determining what aspect of a 
given forum requires regulation and who the controller 
should be. Only question three (3) is treated in the 
present analysis. 

The Free Forum is conceived as a means of adapting 
limited forum situations to the furtherance of free speech 
objectives. It must therefore represent a reduction of the 

“Forum director” is used herein as an inclusive term to designate the per- 
son, persons, or organization having control over the access of issues and par- 


ticipants (or viewpoints) to the communication facility (television station, 
newspaper, etc.) which provides the base for public issue discussion. 
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free speech principle to a suitable working model. Since 
its application to any limited forum should produce a re- 
sult consistent with free speech objectives, it becomes nec- 
essary to make closer inquiry into the goals which our free 
speech policy seeks to attain. 

Wide variations exist as to the “proper” interpretation 
of the free speech principle. It has customarily been 
thought of in terms of reducing restraints on the free play 
of opinion to a minimum. Emphasis, however, has been 
placed primarily upon the removal of government inter- 
ference (in line with strict First Amendment construc- 
tion) rather than upon removal of restrictions by private 
organizations. This “negative” approach can be contrasted 
with the more recently evolved “positive” approach to 
the doctrine. 

The traditional view assumes that given a free exchange 
of ideas, the “truth” (which might mean a number of 
things, as for instance, the wisest policy alternative) will 
tend to prevail.’ But this idea is geared to the assumption 
that an open forum’ is attainable and that all ideas can 
gain a hearing under comparable conditions. Hence, the 
emphasis on freeing communication channels of restraints. 
In contrast, the Free Forum concept accepts the fact that 
specific forums are limited and that in many instances all 
relevant ideas cannot have a hearing under strictly com- 
parable conditions. Selection therefore becomes neces- 
sary.’ Since such selection should be consistent with free 
speech objectives, implementation involves an affirmative 

“positive” approach in order to achieve the desired 
result. Emphasis is placed on the objective of securing 
5In Dennis v. United States, 341 U.S. 494 (1951), the court states that the 
First Amendment is based on the hypothesis that “speech can rebut speech, 
propaganda will answer propaganda, free debate of ideas will result in the wisest 
governmental policies. It is for this reason that this Court has recognized the 
inherent value of free discourse.” Jd. at 503. 

6 An “open” forum may be defined as one (1) offering access to all com- 
munity issues and all interested participants, (2) under such circumstances as 
to be available to all members of the publics which will determine the issues. 

™“Tt seems to me that this procedure (by permit) better protects freedom 


of speech than to let everyone speak without leave.” Mr. Justice Jackson dis- 
senting in Kunz v. New York, 340 U.S. 290, 312 (1951). 
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the most productive exchange of ideas rather than upon 
the curbing of restrictive abuses. Merely stripping the 
channels of communication of certain obstructive trap- 
pings does little to accomplish this purpose. The positive 
orientation represents a departure from past practices. It 
involves the “fruitful” element which Chafee suggests.* 
It is entirely consistent with and an extension of the lim- 
ited forum hypothesis, since, if supervision is required, 
it should be in accordance with a system which will pro- 
duce the most productive results in terms of the objective 
in mind, namely, rational decision-making.° 
Accompanying this positive approach is the recognition 
that the doctrine of free speech carries with it the expec- 
tation of responsible speech.” Although there is, strictly 
speaking, no legal obligation to express one’s self in a 
responsible manner except in a few areas of legally recog- 
nized abuse, the proper functioning of the democratic 
process obviously requires a high level of responsibility 


8 See CHAFEE, GOVERNMENT AND Mass Communications 28 (1947). Of 
course “positive” is a highly relative term. The positive approach may be con- 
sidered as a conscious effort to attain optimum productiveness from a forum 
situation in terms of the objective sought. A difference of opinion would no 
doubt arise as to whether, for example, the “clear and present danger” rule is a 
“positive” or repressive doctrine. Prof. Chafee would probably consider it fa- 
cilitative of useful discussion and therefore, positive. See Prof. Chafee’s Com- 
ments in 62 Harv. L. Rev. 891, 901 (1949). Removing any impediment to the 
free flow of intelligence is in a sense a positive act. Yet there is a distinction 
between actions directed merely toward warding off interference with certain 
practices and actions which undertake to improve the quality and effectiveness 
of such practices, apart from interference considerations. Measured by the stand- 
ard of its efficacy in facilitating rational judgments, the “clear and present dan- 
ger” test would seem to have little “positive” content. Interpretation of the free 
speech doctrine by the courts has done little in the way of suggesting that most 
community forums are in some degree limited and that “automatic” adjustment 
is neither equitable nor necessarily productive in a substantial number of in- 
stances. On this general subject see LassWELL, NATIONAL SECURITY AND INDI- 
VIDUAL FreepoM 124 (1950). The “positive” approach received some doctrinal 
support in the Federal Communications Commission’s Report in the Matter of 
Editorializing by Broadcast Licensees, 1 Pike & FiscHER RapIo REGULATION 
(Pt. 2) 91:201 (1949): “(I)t is evident that broadcast licensees have an 
affirmative duty generally to encourage and implement the broadcast of all sides 
of controversial public issues over their facilities, over and beyond their obli- 
gation to make available on demand opportunities for the expression of oppos- 
ing views.” Id. at 91: 206. 

®It is also in accordance with the thinking of those observers who feel “that 
the First Amendment is not merely a legalistic limitation upon interference 
with expression but that it is a broad guarantee of utterance.” See Donnelly, 
Government and Freedom of the Press, 45 Inu. L. Rev. 31, 56 (1950). 

10 See generally, COMMISSION ON FREEDOM OF THE Press: A FREE AND 
RESPONSIBLE Press (1947). 
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in opinion expression and policy formation.“ The degree 
of responsibility varies with circumstances. It increases 
as the magnitude of probable impact of specific expres- 
sion on community thought and action increases. A re- 
sponsible expression of opinion involves a good faith ap- 
plication of an explicit standard of judgment to relevant 
facts. Upon such rational judgments, we have placed our 
reliance that the most beneficial (wisest) policy alterna- 
tives will emerge. Hence, in the totality of discussion 
practices, free, responsible and fruitful speech are indis- 
tinguishable.” 

Any lingering tendencies we may have, to assume that 
from every forum a considered opinion facilitating ra- 
tional thought will emerge, should be permanently dis- 
carded.” The Self-Righting Process, by which the con- 
flict of ideas supposedly provides for a balanced consider- 
ation of competing alternatives, is subject to an intolerable 


11 “There must be freedom of criticism and of dissent—for without such free- 
dom democracy is but an empty work. But the criticism must be in good faith.” 
N.Y. Times Editorial, Free Criticism But Fair, Oct. 25, 1951, p. 28, col. 2. 

12 Emphasis on the positive approach and responsible element of free speech 
is likely to raise the question of the implications of this concept for abusive and 
insulting speech. To a large extent the latter categories of speech have received 
judicial sanction deeming them entitled to the protection of the First Amend- 
ment. The Free Forum approach constitutes a conscious effort to encourage 
understandable discussion and hence, rational thought processes. However, the 
Free Forum does not undertake to define limits to free speech which would 
include only “responsible” speech. It does not purport arbitrarily to exclude 
any speech within the presently-defined limits as sanctioned by the courts. 
Since speech practices cannot be sharply divided into “responsible” and “irre- 
sponsible,” it is necessary to permit abusive and insulting speech wide latitude 
to insure that certain community viewpoints are not repressed. But even though 
various shades of “irresponsible” speech are not arbitrarily excluded, such prac- 
tices are not as compatible with Free Forum purposes as more rational expres- 
sions and therefore do not enjoy the same preference. To be distinguished is 
the expression of “fringe,” “unpopular,” or “unorthodox” ideas, rationally es- 
pressed, which the Free Forum does undertake to provide for by insistence on 
adherence to certain objective criteria of access. Prof. Countryman, in Free- 
dom for Insulting Speech—A Reply, Nation, July 21, 1951, p. 50-51, makes a 
vigorous argument for the protection of insulting speech, rejecting the dictum 
in Cantwell v. Connecticut, 310 U.S. 296, 309-310 (1940), to the effect that 

“resort to epithets or “personal abuse is not in any proper sense communication 
of information or opinion safeguarded by the Constitution” and tends to rely 
heavily upon the Terminiello decision, 337 U.S. 1 (1949), in which Justice 
Douglas stated for the Court that free speech “may indeed best serve its high 
purpose when it induces a condition of unrest, creates dissatisfaction with condi- 
tions as they are, or even stirs people to anger.” Free speech, in his opinion, 
extends its protection beyond the “mannerly” speaker. 

18 See Hocking, Freedom of the Press, AppeNpIxX: A STATEMENT OF THE 
Commission 219 (1947). 
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lag in modern society.* Recourse to quotations from 
Jefferson or other stalwarts of free expression, however 
eloquent and however valid as general propositions, can 
do little to resolve the complex free speech problems 
which have become routine in our day-to-day communica- 
tion practices. 

That a more systematic organization of our decision- 
making process is called for is hardly open to challenge. 
A tremendous expenditure of material resources and hu- 
man skill is required to present intelligence in a form 
comprehensible to the bulk of the public involved in the 
larger community problems. The selection of relevant 
facts, the description of basic trends and conditions and 
the definition of alternative choices of action on complex 
issues is not a simple job. It is this overall task of collec- 
tion, synthesis and dissemination which our communica- 
tion media and associated specialists are presumed poten- 
tially capable of performing. Specialists in the collection 
and processing of news and specialists in the interpreta- 
tion of facts as related to the contextual pattern from 
which they arise, are indispensable, if speech is to enlight- 
en rather than confuse.” 

The Free Forum concept thus involves the task of con- 
structing a framework of operational criteria, which (1) 
when applied in a fair and informed manner will deter- 
mine whether, in a given situation, a specific issue or par- 
ticipant (viewpoint) should have access to a particular 
forum, and (2) may be used as a standard of judgment 
for measuring the performance of any limited forum 
situation.*° Indices for selection should be designed to 

14 See CHAFEE, op. cit. supra note 8, at 24. 

15 See WHITE, THE AMERICAN Rapio 212 (1947). 

16 The Free Forum model (criteria) may be used as a standard for measuring 
performance (productiveness) of any forum situation whether it be with respect 
to the discussion of a specific issue from a single facility, a specialized format 
from several facilities within the same medium (newspaper columnists or radio- 
TV network commentators), an entire medium, a combination of media, etc., or 
with respect to the discussion of a series of issues through a period of time 
from a single facility, a specialized format from several facilities within the 


same medium, an entire medium, a combination of media. The term “model” is 
most frequently used in a “scientific” sense as an abstract representation of a 
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accommodate the practical demands on the medium in 
such manner as to produce results in closest possible con- 
formance with First Amendment objectives. The ulti- 
mate goal being to facilitate the enlightenment process 
and thereby secure a greater distribution of responsible 
decision-making in the community, the abstract notion of 
enlightenment must be reduced to operational terms 
which will permit implementation on the level of prac- 
tices. 

[The following model is constructed for measuring 
performance at the Access end of the forum process, and 
emphasis is placed on the selection of issues at the Na- 
tional and International level. The model is designed 
with access problems of Radio and Television primarily 
in mind although the criteria are, to a lesser degree, also 
applicable to the Daily Newspaper, News Periodical and 
similar media as well. ] * 


segment of physical reality and finds its usefulness as a means of prediction of 
future events. Models may be of various types: physical, verbal, symbolic 
(mathematical concept), statistical, etc. They are based upon certain empirical 
data, and through a sequential process of testing, are periodically removed from 
the symbolic level and returned to the real world for pragmatic checking of 
their accuracy. In other words, utility is the test. Does it work? See Bross, 
Desicn For Decision 161-182 (1953). The Free Forum model is different in 
that, while based upon empirical data concerning the phenomenon of selection in 
the mass media communication process, its purpose is not prediction. It is pro- 
posed rather, as noted above, to establish a standard of performance (since we 
are dealing with an area of value judgment as well as with the empirical facts 
of selection which can be empirically verified). The Free Forum model, how- 
ever, is set forth as a “workable” guide for mass media content controllers in 
the area of public issue discussion. 


17 Although selection at the receiving end of the forum has previously been 
discussed, see Mayo, jsupra note 1, at 316, this selective operation may be fur- 
ther clarified by reference to the general learning process. In the “...con- 
structive processes of memory and association there must be a preliminary selec- 
tive process, an operation which can determine, in effect, whether a new signal 
is worth bothering about. Every living creature is constantly bombarded with 
signals of all kinds. Any or all of these signals may have some important 
meaning in elation to any or all of the others. Yet, somehow, those signals 
which occur regularly in association with others of known or basic importance, 
must be sifted out from all the others from the background noise of life. In 
ourselves this process is often conscious, but it need not be so.” Watter, THE 
Livinc Brain 163 (1953). A technical treatment of the communication proc- 
ess, from both the sending and receiving end, with some relevance to the pres- 
ent analysis can be found in SHANNON & WEAVER, THE MATHEMATICAL THEORY 
or COMMUNICATION 95- 117, (1949). “Information” (not meaning nor effec- 
tiveness) is defined as one’s freedom of choice when one selects a message, 
information (or entropy) being largest when the probabilities of the various 
choices are as nearly even as circumstances permit (when there is as much 
freedom of choice as possible and one is being as little as possible driven toward 


3 = OF eH fF 
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The Free Forum may be defined in terms of three ma- 
jor characteristics. This model forum should be: 


(1) SENSITIVE to important community issues. 


This characteristic may be described in terms of the 
probable effect of the issue outcome in relation to the com- 
munity as a whole. By virtue of being an issue involving 
gain or deprivation (not merely nominal) for a com- 
munity group or groups depending upon its outcome, such 
issue may be considered a potential topic for discussion. 
A forum with a high degree of Sensitivity will present 
those issues, the consequences of which tend to have the 
greatest impact on the achievement of community objec- 
tives. 


(2) Fully REPRESENTATIVE of community opinion. 


This element pertains to the act of affording access to 
the expression of opinion by groups throughtout the full 
range of community diversity. By virtue of being a 
group in a democratic community, standing to gain or lose 
in value position depending upon the outcome of a given 
issue, such group may properly expect to participate (in 
some degree) in the decision. Representation in a given 
instance (on a specific issue) may be determined in ac- 
cordance with the probable distribution of the final deci- 
sion’s effect upon diverse community groups. 


(3) CONTRIBUTIVE to clarification of community issues. 


Contributiveness is based on the proposition (or expec- 
tation) that clarified issues and policy alternatives will 
facilitate and encourage rational thought. On the basis 


certain choices). If all choices are equally likely (the greater the uncertainty 
that a specific message will be selected), and the more choices there are, the 
greater the information will be. Any organized system of selection, such as the 
Free Forum, which assigns priority to some messages (issues or participants) 
reduces the maximum amount of information a given circuit is potentially cap- 
able of transmitting. This does not mean, however, that an organized system 
may not transmit more useful information with greater meaning and effective- 
ness through preferential selection. See also WiENER, THE Human UsE or 
Human Beings c. I & II (1950). 
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of the further assumption that the justification for our 
free speech doctrine resides in the expectation that it 
will serve as a vehicle for useful discussion, the conscious 
promotion of this goal should be accepted as a legitimate 
function of our community forums. 

A further term of useful application in this analysis is 
PRODUCTIVENESS, used to describe the effectiveness of a 
forum. A given forum presentation may be said to be 
Productive to the degree that it maximizes the three ma- 
jor characteristics of the Free Forum. 

Achieving optimum productiveness from the various 
forums within the mass media structure thus becomes our 
basic objective. This idea of directing our conscious at- 
tention to this objective (making adjustments as may be 
necessary where the demands of the three characteristics 
conflict) may also be described as an effort to achieve a 
genuinely balanced presentation.”* Giving substantive con- 


18 To some extent this principle of discussion is incorporated in the so-called 
“Fairness” doctrine of the Federal Communications Commission which under- 
takes to fashion guides for the discussion of controversial issues in the broad- 
cast media. The FCC has stated: “(I)n such presentation of news and com- 
ment the public interest requires that the licensee must operate on a basis of 
overall fairness, making his facilities available for the expression of the con- 
trasting views of all responsible elements in the community on the various 
issues which arise.” Report in the Matter of Editorializing by Broadcast 
Licensees, 1 Pike & FiscHer Rapio REGULATION (Pt. 2) 91:201, 91: 205 
(1949). Sec. 315 of the Communications Act requires that “If any licensee 
shall permit any person who is a legally qualified candidate for any public 
office to use a broadcasting station, he shall afford equal opportunities to all 
— such candidates for that office in the use of such broadcasting sta- 

” 48 Star. 1088 (1934), 47 U.S.C. §315 (1946), as amended 66 
} aaa 717 (1952). It will be noted that Sec. 315 provides only for equal 
representation. A few daily newspapers undertake to provide a fairly wide 
diversification of viewpoint on their editorial pages, as for example, the Wash- 
ington Evening Star. The balanced presentation goal may of course also be 
approached through means of comprehensive news reports giving the views 
of the various interested parties on the more significant community issues. 
See generally on the development of the “balanced” policy in the newspaper 
field, Allan Nevins, 1851-1951: Panorama of New York’s Press, N. Y. Times 
Magazine, Sept. 16, 1951, P. 14. One editor has stated the function of the 
newspaper as to “objective” reporting in these terms: “We believe the balanc- 
ing fact should be attached directly to the misleading assertion, if possible 
when it is published for the first time. This is more important than hasty 
headlines . . . Thus newspapers must tell the meaning of the news. Rightly 
carried out, this function need entail no more editorializing than is involved, 
for example, when an editor decides to print one story and not another. But 
interpretation requires integrity and knowledge and understanding and balance 
and detachment. . . . Background, motives, surrounding circumstances, re- 
lated events and issues, all need to be understood and appraised as well as the 
immediate event.” Statement of Erwin D. Canham, Editor, The Christian 
Science Monitor, in 38 A.B.A.J. 519 (1952). On the importance of presenting a 
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tent to this idea has proved a very ticklish problem and 
most commentators have avoided a concrete formulation. 
The more dogmatic “authorities” have tended to define 
this proposition in simple, one-dimensional, quantitative 
terms, 1.e., equal space in newspapers, equal time on radio, 
and an equal number of protagonists to a side. This nar- 
row construction stems from preoccupation with the 
thought that a “balanced presentation” is necessarily syn- 
onomous with balanced “representation.” However, bal- 
anced presentation is a multi-variable function. It can 
result only out of a systematic consideration of all the 
variables related to the three basic elements of the Free 
Forum. 

The concept of “balanced presentation” represents a 
refinement over the generally accepted “clash of ideas” 
theory in that, while it encourages the vigorous expression 
of diverse opinions, its direction and emphasis is away 
from conflict and toward discussion and clarification. 
Enlightenment is not taken for granted. The assumption 
is not made that clarification is the inevitable outcome 
of clashing opinion. 

Under the three basic characteristics of the Free Forum, 
less abstract criteria may be set out which represent fac- 
tors for consideration in the operation of an organized 
forum. These indices provide the forum supervisor with 
a means of determining in specific situations and within 
rough limits, the relative community gain to be expected 
from any given presentation as compared with other pos- 
sible presentations. The greater the concreteness to which 


balance of viewpoints in the modern highly organized mass media see GELBER, 
Tue AMERICAN ANARCHY (1953), in which it is stated: “But a syndicated 
columnist can, like a chain broadcaster, editorialize to his heart’s content, 
and only his peers in large-scale power may have a proper chance to reply.” 

Id. at 151. A related problem has arisen in a non-mass media context in 
reference to the issue of whether an employer who has addressed his employes 
on company time and premises is required to grant equal privileges to the 
union. See Livingston Shirt Corp. (NLRB Decision), 33 L.R.R.M. 1156 
(1953) (holding that the privilege of free speech cannot be qualified by the 
condition that the employer is obligated to accord an equal opportunity for 
the union to reply under like circumstances). See also N.Y. Times, Dec. 27, 
1953, p. 6E, col. 3 
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the operational criteria are reduced, the less chance there 
is for the controller to manipulate the outcome to his own 
ends. Further, there is less probability that even the con- 
scientious forum director will misconstrue the basic char- 
acteristics since the more explicit the criteria, the less 
ambiguous the problem. 

The difficulty of following the procedure herein sug- 
gested by the Free Forum model should not be underesti- 
mated. The weighing of a great number of factors is re- 
quired. What is essentially involved is a conditioning 
process through which the forum director assures himself 
that he is aware of all relevant considerations and then 
acts on the basis of this informed analysis, coming to that 
decision which appears to offer the best chance of effectu- 
ating his objectives. Seldom is a single factor conclusive. 
What is demanded is that a good faith appraisal be made 
on the basis of the available facts and techniques which 
can assist in the evaluation of probable effects. The 
assumption underlying the Free Forum structure is that 
such considered judgments will contribute to the clarifica- 
tion of important community issues to a greater extent 
over a period of time than will less systematic methods. 


2. Sensitivity 


The concept of “important issue””’ can be given specific 
content only when appropriate indices are prescribed 


19 Riesman apparently feels that power in the national arena must be viewed 
in terms of issues. See RresmMan, THE LoneLty Crowp 254 (1950). To the 
extent this is correct the concept of “important issue” assumes primary signifi- 
cance since the arrangement of the community power structure would tend 
to order itself about the issues actually forced to the point of decision. Power 
will accrue to those coalitions of “veto” groups prevailing on the “more im- 
portant” issues. Hence, power will be determined to a large extent by the 
issues selected to be fought out in the political arena. However, this would 
seem to be only “one side of the coin.” The initially more influential groups 
decide in large measure what issues are the most “important” and hence, 
select, on the basis of their own prospective benefit, the issues which are to 
be forced to a decision. Thus there is a constant interaction between the ele- 
ments of Sensitivity and Representation. In the Brookings Institute publi- 
cation, Mayor Prostems or Unitep States Foreicn Portcy 1951-1952, a 
thorough analysis of several issues is undertaken in terms of the impact of 
such decisions on the “National interest.” The staff preparing the study ac- 
knowledges the obvious necessity of having to select the particular problems 
(issues) to be treated on the basis of their importance but disappointingly 
neglects to set out the more explicit criteria used in such selection. Jd. at 89. 





THE FREE FORUM 399 


which permit the measurement of “importance” in rela- 
tively concrete terms. While most informed people prob- 
ably have a reasonably reliable faculty for “sensing” broad 
differences in relative importance of community issues, it 
is improbable that many individuals or even the major 
news and opinion media utilize a measuring device suffi- 
ciently systematic and explicit to make the determinations 
of relative importance demanded by our present leader- 
ship role in world affairs. An overwhelming influx of 
pressing issues requires that attention be afforded such 
issues in accordance with their expected impact on the 
attainment of national objectives.” Yet a leading observer 
of the American press has intimated that insofar as the 
choice of issues is not wholly dictated by considerations 
of “news value,” selection is usually made on the basis 
of striking a balance between subject matter which at- 
tracts attention and that which is “socially significant.’ 


20 The necessity of employing some reliable criteria of importance is pointed 
out by a N.Y. Times Editorial of Feb. 2, 1952, p. 12, col. 3, in which it is 
stated: “We have to consider the demands made on us by the whole world. 
Is the building of the seaway more important than fulfilling our commitments 
to Europe? Or the development of the atomic bomb as a tactical weapon? 
Or carrying out the implications of Point Four? Or converting the Panama 
Canal into a sealevel waterway? Our financial economic resources are not 
inexhaustible. The most sensible approach is that stated in a Senate minority 
report: ‘It is not simply a question of whether a project is useful. It is, in 
the last analysis, a question of whether it is more useful than some other 
project.’” See also N.Y. Times Editorial, Nov. 20, 1952, p. 30, col. 1. Frank 
Luther Mott in his recent book, THE News 1n America (1952), states that 
the criteria used by newspapermen to determine “importance” are: (1) timeli- 
ness, (2) prominence of a personality, (3) proximity in terms of the location 
of the news event, and (4) probable consequences. Jd. at 26-27. These criteria 
refer to “news” generally rather than specifically to explicit public issues. 

21 See remarks of Frank Luther Mott, N.Y. Times, July 3, 1951, p. 12, 
col. 1. The same issue may of course fulfill both functions. See also Mort, 
op. cit. supra note 20, c. 3: What’s The News? Significant events and issues 
are frequently neglected for trivial but “newsworthy” items. See FINLETTER, 
Can REPRESENTATIVE GOVERNMENT Do THE Jos? 86 (1945). That we have 
an excess of information on what are deemed “nonessentials,” see GELBER, op. 
cit. supra note 18, at 168. The element of “immediacy” is of first priority in 
the reporting of spot news on radio. See Broadcasting-Telecasting, Aug. 17, 
1953, p. 94. Some newspaper editors apparently accept the proposition that 
“The first duty of the daily press is to print the last thing.” Furthermore, 
the fierce competition between the major news services, AP, UP, and INS, 
encourages emphasis on speed of release and headlines rather than accuracy. 
See Elmer Davis, News and the Whole Truth, The Atlantic, Aug. 1952, p. 
32. That most of our reported matter is selected on the basis of “news value” 
see Arthur Krock, N.Y. Times, Jan. 19, 1951, p. 24, col. 5. Arthur Hays 
Sulzberger, publisher of the N.Y. Times has said: “We have two choices. 
We can report, and define, and explain, in honest perspective, the great issues 
which are now before the nation and the world; or we can ignore and mini- 
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The interest manifested by the public on specific issues is 
an index which can usually be estimated or measured with 
a fair degree of accuracy. It is the “socially significant” 
criterion which must be defined in more precise form. 
Among the factors which might be considered by a lim- 
ited forum director in determining the relative impor- 
tance of issues pressing for the focus of attention are 
those suggested below: 


(a) Gains and Deprivations 


As a measure of “importance” this index may be best 
stated in question form: 


1. What is the extent of the gain expected to follow 
from the policy proposal (on the individual, 
group, or national level) ? 

. What is the magnitude of the expected loss or de- 
privation (on the individual, group, or national 
level) ? 

. What number of individuals, groups or nations 
are expected to be affected by the gains and depri- 
vations incident to the implementation of the 
policy alternative in issue?” 


This index should call to notice many issues of the ut- 
most gravity which are given little “play in the news” and, 
concomitantly, it helps to avoid waste of time on trifling 


mize these issues and divert our readers to less important, but no doubt more 
entertaining matters. My vote goes for the paper that informs.” Quoted in 
Mort, op. cit. supra note 20, at 32. 

22 These terms may be defined: Gain—degree to which community aims 
are achieved (including avoidance of loss). Deprivation—extent of cost or 
sacrifice. A similar nomenclature is considered by Cohen, Towards Realism 
In Legisprudence, 59 Yate L. J. 886 (1950). The magnitude of an issue or 
project is measured by the sum of the detriment (risk or loss) incurred plus 
the benefits expected to accrue. With respect to this index as expressed in 
terms of “probable consequences,” see Mott, op. cit. supra note 20, at 27-28. 
Maximizing expected gain and minimizing the maximum risk are of course 
cardinal criteria of decision-making. See Bross, op. cit. supra note 16, at 117. 
For a systematic, though relatively brief account of the gains and deprivations 
involved at one stage of the Korean venture see the summary by military 
analyst, Hanson W. Baldwin, N.Y. Times, June 24, 1951, p. E-5, col. 1. Costs 
and gains are categorized under psychological, politico-strategic, military, and 
casualties and costs. Indices of gain in the foreign affairs field may be found 
in the Brookings Institute publication, Major ProsptemMs or UNITED STATES 
Foreicn Ponicy 1951-1952, 77-78 (1951). 
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issues which have caught the public fancy through dis- 
torted publicity. Full consideration of probable gains 
and deprivations renders it very unlikely that the forum 
director will commit the error of evaluating the result 
in terms only of immediate consequences, ignoring what 
might well be more substantial long range effects.” The 
interest of the general public usually varies with the rec- 
ognition of the presence or absence (and with the imme- 
diacy or remoteness) of threat of deprivation or of prom- 
ise of gain.** A foreign policy undertaking on the order 
of the Point Four Technical Assistance Program seldom 
occupies a prominent position at the focus of public at- 
tention since the intimacy of impact is almost wholly lack- 
ing.” 

It is apparent that the determination of expected gains 
and losses from issue outcomes is no simple task, and 
many observers will object that on the actual operating 
level, the prospective gains and losses from many im- 
portant decisions are so elusive that the determination 


must rest largely with the subjective evaluation of the 
newspaper editor or the broadcast reporter. Certainly, 
it may border on the impossible for the ordinary indi- 


23 An issue, the implications of which are likely to be ignored by the general 
public since they are long range, concerns the Report OF THE MATERIALS 
Poticy CoMMIssION which shows “that in the past decade the United States 
has changed from a net exporter to a net importer of materials and projects 
an increasing dependence on imports for the future.” The effect of this highly 
significant finding on military strategy and foreign policy is considered by 
Hanson W. Baldwin, N.Y. Times, July 3, 1952, p. 3, col. 2. 

24 See ALMOND, Tue AMERICAN PEOPLE AND ForeIGN Poutcy 54, 71 (1950). 

25 On the domestic front this apathy has been noticeable in the case of civil 
defense. See Gallup Poll, Washington Post, Aug. 16, 1953, p. 1B, col. 5. 
See also N.Y. Times Editorial, Feb. 18, 1953, p. 30, col. 3: “There is no 
more vital form of insurance than civil defense in this era of tension in world 
affairs.” The associated “fateful problem that overhangs all other problems 
in the world today” brought about by the announcement of the Soviet Gov- 
ernment that it has tested successfully a hydrogen bomb and its relation to 
civil defense is discussed in N.Y. Times Editorial, Sept. 19, 1953, p. 14, col. 1. 
Ralph E. Lapp has made a strong plea that the public be mained with the 

“statistics of survival” so that all responsible Americans may enter into the 
decisions (now made in secret) concerning our atomic striking power “which 
affects our very lives.” See the Reporter, Sept. 1, 1953, p. 20. He contends 
that it is the “remoteness” of the danger that sabotages civil defense. Jd. at 
22. And in discussing the ae-g made by President Eisenhower for the 
peaceful use of atomic energy a N.Y. Times Editorial, Dec. 14, 1953, p. 30, 
col. 1, stated: “The very existence of mankind and civilization is the stake 
at issue.” 


2 
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vidual to forecast and measure with even moderate accur- 
acy many of the consequences of any given policy pro- 
posal. Since even experienced personnel cannot calcu- 
late such effects with a high degree of precision there is a 
disposition to accept the conclusion that effort in this di- 
rection is largely wasted.” But this “impossibility” the- 
sis simply ignores the problem. While acknowledging 
that at the present time we have only crude measuring 
devices available in this field, nevertheless, determina- 
tions of relative importance can be made approximately 
and are highly useful.” The deprivations involved in 
some issues are so obvious as to permit of reduction to 
very tangible terms.” Gains frequently present a much 
more formidable task.** The problem, however, is to 
invent more efficient methods of making the desired evalu- 


26 Much more can be done in the area of comparing “unlike qualities” - 
in reducing the “guess” element in “value” judgments than is ordinarily 
sumed, however. See Rapoport, OPERATIONAL PuiLosopHy 161 (1953). See 
also Bross, op. cit. supra note 16, at 85-101. The Free Forum criteria are not 
proposed as exact measures but ‘only as factor-variables to be considered. A 
“direction” may sometimes be assigned to an index indicating how it will 
generally affect the decision as to the issue’s importance. Nor is it feasible 
to assign “weights” to various indices although it is frequently apparent that 
some factors demand substantial as opposed to negligible weight in making 
the decision. System can be introduced into the process, however, in a number 
of ways as by dividing the gain and loss indices into short range and long 
range categories and applying to each of these an appropriate value or interest 
framework of more concrete criteria to assist in the analysis. 

27 Determining the impact of the Government Loyalty and Security pro- 
grams on the useful sharing of scientific data clearly requires a complicated 
balance sheet, but that a reasonably concrete measure can be given to this 
problem is shown by GettHorN, Security, Loyatty ANp Science (1950). 
On the evident necessity of approaching policy decisions on the basis of a 

“comprehensive process of balancing the costs and benefits” see LASsWELL, op. 
cit. supra note 8, at 55. The gains and costs of the public’s medical care are 
considered in N.Y. Times Editorial, Jan. 25, 1954, p. 18, col. 3. Even an 
approximation of potential gains can be made in a field where the ultimate 
implications are as indeterminate as that of general scientific research. Of 
course the cost in actual financial outlay - See Washington Evening 
Star Editorial of Jan. 1, 1954, p. A-8, col. 

28 The atomic energy project is an A Quoting a $7 billion figure, 
the Washington Evening Star, Aug. 3, 1951, commented editorially: “The 
figures are enormous, but what they represent is an investment that promises 
to yield dividends of incalulable value to all of us in terms of both our im- 
mediate military strength and our future peacetime “~ On the same 
topic see N.Y. Times Editorial, Jan. 29, 1953, p. 26, col. 

29It is frequently possible, however, to distinguish a substantial from a 
negligible gain even though the factors involved form a complex pattern. 
The significant gain in the security value through Marshall Plan aid is noted 
by Anne O’Hare McCormick, N.Y. Times, June 11, 1951, p. 24, col. 5. On 
the specific gains accruing from our Korean intervention see N.Y. Times, 
July 7, 1951, p. 1, col. 5 
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ations. Organizational as well as technical innovations 
are badly needed. 

The most useful framework of concrete indices for 
measuring the expected effects of various types of policies 
will have to be determined by a process of experimenta- 
tion. Strict value or interest categories may not prove 
as useful as other possible criteria: Security-liberty ra- 
tio; Increase or decrease in sense of individual or collec- 
tive responsibility; Impact on community enlightenment 
or literacy level; Gain or loss in freedom of choice in 
various areas; Impact on individual liberties—whether 
effect is to engender fear or respect; Physical well-being; 
Impact on the standard of material existence; Effect on 
production or production potential; Diminution in nat- 
ural resources or potential resources.” These criteria may 
of course be reduced to much more concrete indices. 


(b) Timeliness 


This index of importance may also be posed in question 
form. 


1. Is an immediate decision demanded (a) in order 
to capitalize on a situation promising maximum 
community benefit, or (b) to avoid extreme de- 
privation? 

. Is there a formal date or time before which the 
decision must be made if the privilege of partici- 
pation is to be exercised? 


This index may appear so obvious as to excuse elabora- 
tion. It pertains to the most propitious moment for the 
presentation of specific issues so as to maximize the gain- 


30 Indices must of course be chosen with respect to the specialized field of 
operations to which they are to be applied. The N.Y. Times, Oct. 30, 1951, 
p. 28, col. 1, undertakes a brief evaluation of the gains and costs involved 
in the E.C.A. policy in terms of increased production, rising standard of 
living, prevention of economic breakdown, replacement of production machin- 
ery and a broadened base of distribution. See also the indices discussed in 
the SrxtH QuarRTERLY REPORT TO THE PRESIDENT BY DrRECTOR OF DEFENSE 
MosiuizaTIon, July 1, 1952. Indices of industrial costs are set out in LILIEN- 
THAL, Bic Busrness: A New Era 52 (1952). 
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ful impact of the discussion, both from the standpoint of 
public receptivity and effective action in influencing the 
outcome. 

There is no difficulty, of course, in determining timeli- 
ness with respect to political questions at issue in a regu- 
larly scheduled election. Similarly, a discussion consid- 
ering the merits of a bill before Congress is most appro- 
priately presented a sufficient time prior to the expected 
vote on the measure to give interested parties an oppor- 
tunity to reflect on the question and make their viewpoints 
known through direct correspondence with Congress- 
men or through organizations with which they are asso- 
ciated. The foregoing situations involve simple mechan- 
ical datelines. Far more acumen is demanded in select- 
ing the time for presentation of “unscheduled” issues. Ob- 
viously some decisions must be made with minimum time 
for public discussion or perhaps none whatever, as in cases 
of international aggression or threats to the national se- 
curity.” This note of urgency does not ordinarily exist 


where the issue is in the nature of long range resource 
planning, t.e., Missouri Valley Authority or the St. Law- 
rence Waterway Project, although even here the more 
propitious moments for discussion do exist as periodic de- 
velopments bring these topics to the focus of public atten- 


32 


tion.” These examples suggest that the scope of the prob- 
lem of timeliness determination demands that the forum 
director (individual or agency) possess a skilled sense 
of the political process and be confidently abreast of cur- 


81 James Reston, N.Y. Times, Jan. 17, 1954, p. 8E, col. 5, in analyzing our 
new “atomic retaliation” strategy, raises the question of just who would give 
the order to launch an atomic attack if the Chinese Communists should move 
into Indo-China. He suggests that it would have to rest with the President 
and oe dy ag Council since it would be impracticable to even consult Congress. 

he St. Lawrence Seaway issue was brought to a crisis in Sept. 1951 by 
Canada’s announced intention of undertaking the task itself unless the United 
States came to a quick decision to enter into a joint enterprise. See Wash- 
ington Evening Star, Sept. 29, 1951, p. 3, col. 1. For subsequent events forc- 
ing this issue to the focus of attention see N.Y. Times Editorial, Jan. 12, 
1954, p. 22, col. 3. The report of the President’s Commission on Foreign 
Economic Policy (Randall Report) in January 1954, brought the entire foreign 
trade problem (including the desirability of extending the Reciprocal Trade 
Agreements Act) into the arena of public debate. See N.Y. Times Editorial, 
Jan. 25, 1954, p. 18, col. 2. 
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rent developments. As in the case of gain-deprivation 
determinations, the problem often ranges beyond the com- 
petence of individual evaluators irrespective of their 
ability and abundance of information sources. 


(c) Magnitude of Value Reorientation or Institutional 
Change 


More concrete criteria of this index may be stated in 
terms of alternative policy proposals involving: 


1. A shift from individual (private) to collective (com- 
munity) responsibility, or vice versa, for various as- 
pects of social, political, and economic security. 


This index reflects one of the principal divisions in the 
contemporary Liberal-Conservative framework.” Sig- 
nificant social changes since the advent of the New Deal 
era have served to point up the relevance of this particu- 
lar criterion. The overall impact of legislation over the 
past twenty years, transferring control in many areas from 
private to governmental agencies, has brought about a 
drastic shift of emphasis in the American value and insti- 
tutional system.** An inevitable and continuous struggle 
ensues between those advocates of governmental inter- 
vention in the social and economic spheres and those who 
stress the value of private initiative in these phases of our 
society. Some of the most bitter political strife of recent 


33 This split in ideological outlook is briefly, but pointedly, noted by columnist 
Marquis Childs, Washington Post, Jan. 27, 1954, p. 11, col. 1. On the “basic” 
differences which exist between the economic theories of the Eisenhower Ad- 
ministration and those of the New-Fair Deal, which, to some extent, reflects 
the division of socio-political thinking commonly attributed to “Conservatives” 
and “Liberals” in the contemporary context, see Arthur Krock, N.Y. Times, 
Jan. 31, 1954, p. E-3, col. 1. A more comprehensive treatment of the current 
division of opinion on many socio-political problems can be found in N.Y. 
Times, July 25, 1952, p. 16, col. 1-3, comparing the Republican and Democratic 
1952 Party Platforms. It must be recognized however that both major political 
parties have elected representatives who range throughout the entire political 
( —— spectrum. See THE AUTHORITARIAN PERSONALITY 187 
(1950). 

34 With reference to the pervasive change since the early Thirties in the 
degree of economic intervention of Government in the economy (price sup- 
ports, S.E.C., Government loans of various types, etc.) and the accompanying 
philosophies of the “proper” role of Government, see LILIENTHAL, op. cit. 
supra note 30, at 14. See also GALBRAITH, AMERICAN CAPITALISM c. X. (1952) 
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years has erupted over projected changes in the estab- 
lished means of dispensing medical care, e.g., the “Social- 
ized” medicine issue.” The more recent trend has been 
toward “collective” responsibility for individual needs as 
is reflected in the ever increasing transfer of assumption 
of risk for economic security from the individual to 
government and industry, 7.e., industrial pension plans 
and Social Security.” 


2. A shift in the bestowal of governmental benefits or fa- 
vor from one community group to another or the 
extension of benefits to a previously excluded group 
with consequent redistribution of decision-making 
power. 


One of the most striking examples of this shift in opera- 
tion was the significant redistribution of power brought 
about by the transfer of governmental favor from the 
industrial to the laboring groups with the passage of the 
National Labor Relations Act (Wagner Act) in 1935 
and subsequent official and unofficial actions of the Roose- 
velt and Truman Administrations.” Organized labor has 
thus emerged as one of the most influential decision- 
making groups.” The overall trend during the 1933- 
1952 period, however, might be more accurately consid- 
ered as one of a shift of power from business to govern- 
ment.” In certain respects the policies of the Eisenhower 
Administration have now tended to reverse this trend.“ 


35 A temporary compromise on this problem has been advanced by President 
Eisenhower in his proposal for a “limited federal reinsurance service” to guaran- 
tee private and non-profit health insurance plans while rejecting any thought 
of Py ; ee of medicine.” See N.Y. Times Editorial, Jan. 19, 1954, 

. 24, col. 1. 

’ 36 The new Republican Administration has undertaken to extend, not cur- 
tail, Social Security coverage. See N.Y. Times, Jan. 17, 1954, p. 1E, col. 7. 

37 See TRUMAN, THE GOVERNMENTAL Process 72 (1951). 

38 See LILIENTHAL, op. cit. supra note 30, at 20. On the shift in political 
power from businessmen to the labor and farm groups during the past two 
decades, see Slichter, Affirmation of Faith in Our Economy, N.Y. Times 
Magazine, March 26, 1950, p. 9. 

39 See GALBRAITH, Op. cit. supra note 34, at 155. 

40 With reference to the reversal of the trend of more Governmental inter- 
vention in the economic life of the nation, see Reston, The President—After 
One Year, N.Y. Times Magazine, Jan. 17, 1954, p. 9, 24. 
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3. A shift in the center of management for the implemen- 
tation of mobilization, natural resource, social, and 
industrial programs. 


A shift in value emphasis frequently requires an accom- 
panying change in the institutional structure of implemen- 
tation. As the Federal Government has expanded its 
functions, additional agencies have been created to admin- 
ister these functions. This growth of administrative or- 
ganization and doctrine represents one of our more sig- 
nificant institutional changes.“ Value and institutional 
changes are concretely illustrated in the active participa- 
tion of Government in regional flood and hydroelectric 
developments—an area formerly monopolized by private 
enterprise.” Other examples include the Government 
atomic energy monopoly* and entrance of Government 
into the field of communications with the Voice of Amer- 
ica. There have also been threats by Government to enter 
more hallowed areas of private industry.“* This institu- 
tional trend has necessarily involved a greater concentra- 
tion of managerial decision-making in Government.” 


4. Additional value changes requiring a significant devia- 
tion from previously held attitudes. 


The combination of technological developments and 
political events of recent years has forced upon us the 


41 “In the late twenties and early thirties we confronted a . . . constitutional 
crisis because of a vast expansion of the executive power. This primarily 
took the form of the creation of a multitude of administrative boards— 
bureaucratic agencies with vast power over property rights.” Fortas, Out- 
side The Law, The Atlantic, Aug. 1953, p. 42. ; 

42 This continues to be a highly controversial issue. See N.Y. Times Edi- 
torial, Nov. 13, 1953, p. 26, col. 3, with reference to the Hoover “task force” 
on federal policy in handling water and power resources. The Republican 
Party was committed by its 1952 platform to oppose “all powerful federal 
socialistic valley authorities.” See N.Y. Times, Feb. 22, 1953, p. 8-E, col. 2. 

43 The appropriate role of Government and private industry in this area is 
currently being vigorously debated. See Washington Evening Star, Dec. 3, 
1953, p. A-30, col. 7. 

44 Government entry into the steel making business has been a recurrent 
question. See N.Y. Times, May 7, 1953, p. 30, col. 3. The Federal Govern- 
ment established several synthetic rubber plants during World War II. Plans 
publicized in April 1953 indicated that these plants would be turned over to 
private industry. See N.Y. Times, April 19, 1953, p. E-3, col. 1. dots 

45 This shift has been particularly evident in the elaborate mobilization 
structure of control. See N.Y. Times, Feb. 12, 1953, p. 15, col. 2. 
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consideration of a choice, which, until recently at least, 
has presented an alternative that a large portion of the 
community has found morally repugnant, 1.e., the mass 
killing and destruction of enemy combatants and non- 
combatants by atomic weapons.*“* Other concrete exam- 
ples of fundamental value judgments, executed or pros- 
pective, involve proposals incorporating provisions for a 
high degree of governmental regulation and coercion 
where private volition formerly prevailed.“ Measures 
hampering political activity or placing severe restraints 
on freedom of expression (as the various loyalty and sub- 
versive control measures) represent significant deviations 
from traditional patterns of political thought and prac- 
tice.” The growing weight of the military in the making 
of the more important decisions and the consequent lessen- 
ing of the role of civilian agencies in basic problems in- 


46 During the period from the outbreak of the Korean War through De- 
cember 1950, a great deal of excitement and controversy was generated over 
the moral and humanitarian considerations involved in using the atomic bomb 
in Korea. See N.Y. Times, Nov. 28, 1950, p. 16, col. 3, and Dec. 5, 1950, 
Letters to the Editor. For additional diverse opinions on this issue see N.Y. 
Times, July 21, 1950, p. 4, col. 8 (view of then General Eisenhower). Some 
opposed the use of the bomb on political and moral grounds, arguing that 
its use would destroy the very values the United Nations were presumably 
fighting for. See Norman Thomas, The Confusions Aiding Communism, 
N. Y. Times Magazine, Aug. 6, 1950, p. 11. See also Pratt, For Wonder 
Weapons, Wonder Answers, N.Y. Times Magazine, Sept. 14, 1952, p. 12, 70. 
That the moral issue of corruption in Government is of relatively great im- 
portance to the general public see Gallup Poll released on Jan. 20, 1953, Wash- 
ington Post, Jan. 21, 1953, p. 13, col. 4. The agreement with Franco Spain 
also raised significant “moral” considerations. The N.Y. Times commented 
on Sept. 22, 1953, p. 30, col. 2: “This newspaper, which has consistently 
felt that moral and political considerations made an agreement with Franco 
undesirable, does not welcome such a pact.” 


47 The post-war wage, price and rent controls are familiar examples. See 
Washington Post, July 22, 1951, p. 4B, col. 8, with reference to the ideological 
shift involved in such controls. Legislation on the order of the proposed 
“labor draft,” H. R. 3944, 78th Cong. 2d Sess. (1944), would have tended 
to obliterate certain basic freedoms long enjoyed, and would, consequently, 
have involved a value and institutional change of the first magnitude. See 
LASSWELL, op. cit. supra note 8, at 140. 

48 The “security risk” issue raised by the refusal of the Eisenhower Ad- 
ministration to release a breakdown of the 2,200 announced dismissals by the 
Government during 1953 raised a storm of protest from the press. See James 
Reston, N.Y. Times, Jan. 28, 1954, p. 14, col. 3. One of the most publicized 
incidents relevant to “political contamination” by association was the case of 
Lt. Milo J. Radulovich who was threatened with dismissal from the Air Force 
because anonymous charges of pro-Communist sympathies had been made against 
his father and sister. See N.Y. Times, Oct. 25, 1953, p. X-13, col, 1, 
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volving national security is another instance of significant 
change in our value structure.” 


(d) Audience Interest Manifested in an Issue 


The popular tendency to attribute high relative im- 
portance to whatever current matter captivates the public 
fancy has long been recognized. ‘The audience interest 
criterion taken alone however can be a highly fallacious 
determinant of importance.” This is not to suggest that 
the “public curiosity” index is not a useful and valid fac- 
tor to consider along with other evidence of importance.” 


49 See LASSWELL, op. cit. supra note 8, at 46. See also LILIENTHAL, op. cit. 
supra note 30, at 134, who states that the “military establishment” has become 
the most powerful economic force in our entire history—the greatest pur- 
chaser of goods, the most interested supporter of scientific research, and the 
most demanding claimant on manpower. 

50 The proposed “Bricker” amendment which would have effected an un- 
precedented formal institutional change in our governmental structure had 
been heard of or read about by only 28% of the adult public at the height 
of the heated Congressional debate on the issue. See Gallup Poll, Washington 
Post, Jan. 27, 1954, p. 11, col. 4. Its importance was stated in these terms 
by President Eisenhower: “It would so restrict the conduct of our foreign 
affairs that our country would not negotiate the agreements necessary for 
the handling of our business with the rest of the world. It . . . would be 
notice to our friends as well as to our enemies abroad that our country in- 
tends to withdraw from its leadership in world affairs.” Quoted by 
Arthur Krock, N.Y. Times, Jan. 29, 1954, p. 18, col. 5. And in the words 
of the N.Y. Times, Jan. 17, 1954, p. 8E, col. 1: “The Bricker Amendment 
would impose paralyzing restrictions on the treaty-making power. . . . Thus 
the proposed amendment, . . . would take powers from the President that 
have been his since the establishment of the Republic. Likewise it would 
take powers from the central Government, since it would in effect require 
some treaties to be ratified by each one of the forty-eight states.” Most 
economic problems, as for example the long range issues raised by the report 
of the President’s Materials Policy Commission showing the U.S. as rapidly be- 
coming a “have not” nation with respect to many strategic materials, are fre- 
quently overlooked in the daily press for lack of sufficient interest to the view- 
ing public. See Washington Post, Jan. 11, 1954, p. 23, col. 1. Another topic 
obviously having small audience interest was the Federal Reserve Board- 
Treasury dispute of 1951 in connection with which Walter Lippmann stated: 
“though the subject is difficult—its importance cannot be exaggerated.” See 
Washington Post, March 3, 1951, p. 7, col. 1. 

51“There is an obvious importance in the ‘elements of interest’ which the 
editor is quick to see and to seize upon; their proper use is legitimate and 
necessary.” Mott, op. cit. supra note 20, at 30. “These are tests by types 
of subject matter which are known to be interesting, and they are founded on 
well-known feelings and curiosities of the reader. A sex story, for example, 
will ordinarily draw quick interest. An incident dealing with a large sum 
of money is likely to attract interest, especially if it is dramatized or asso- 
ciated with persons. Other surefire matters in the news are bitter or violent 
conflict, suspense, disaster, horror, unusualness, appeal to sympathy, or pity. 
romance, ‘human interest,’ bits of common life, children, animals. These are 
interest provoking factors... .” Id. at 28. The editor commonly invokes a double 
standard of striking a balance between items of obvious reader or listener 
interest (“soft” news) and less exciting but more significant analytical dis- 
cussion of public affairs (“hard” news). Jd. at 32. 
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When the public attaches significance to an issue, if there 
is widespread anticipation or apprehension, then it does 
assume a psychological importance even though of minor 
significance as measured by other, more “objective” in- 
dices.” Inclusion of this factor in making an “impor- 
tance” determination guards against the tendency to con- 
sider only the more “material” characteristics of an issue 
to the exclusion of its psychological impact on the com- 
munity.” A need for national catharsis or alleviation of 
mass anxiety may exist as to particular issues. On a less 
serious level there are simply many events (not necessarily 
public issues involving potential gains and losses) with 
which the general public becomes engrossed and the satis- 
faction of this craving within reasonable limits must be 
considered a legitimate function of the mass media.™* 


52 The 1951 West Point “cribbing” scandal captured widespread interest 
throughout the nation. More people were cognizant of this event than of 
the highly controversial “MacArthur Hearings” or of the much publicized 
Kefauver crime investigation. 82% had heard of the West Point incident 
while only 74% were cognizant of the MacArthur Hearings and 72% of the 
Kefauver investigation. See Gallup Poll released Sept. 16, x 

53 Most of the top ten news stories of 1953 as selected by editors of the 
United Press involved a large element of audience interest: (1) Death of 
Stalin (2) Korean Truce (3) Announcement of Russian H-Bomb (4) Republi- 
can return to national power (5) Execution of atomic spies Julius and Ethel 
Rosenberg (6) Execution of kidnapers of Bobby Greenlease (7) Coronation of 
Queen Elizabeth (8) Republican charge that former President Truman know- 
ingly promoted an accused spy, Harry Dexter White (9) Rebellion in East Ger- 
many (10) Western drought and farm price crisis. See Washington Post, Dec. 
22, 1953, p. 8, col. 2. Sometimes an incident which may have only limited 
material effects symbolizes a broad emotional-moral issue as for example, the 
disposition of the case of Corporal Dickenson (former P.O.W.) who decided 
to return to the U.S. after having been “converted” to Communism. See 
N.Y. Times Editorial, Jan. 29, 1954, p. 18, col. 2. The conquest of Mount 
Everest was an event given wide publicity in this country but would appear 
to have little effect in terms of the gain and deprivation index, for instance. 
Yet, some people have found it to be an ‘important and significant thing,” 
“a common victory in a common cause,” “a triumph for all men.” See re- 
view of The Conquest of Everest (1954) by James Ramsey Ullman, N.Y. 
Times Book Review Section, Jan. 24, 1954, p. 1, 19. To the British of course 
it was a tremendous psychological lift. 

54 The concept of “news” is based largely on the potential interest of an 
event to the public. See Cuester & Garrison, RADIO AND TELEVISION 329 
(1950). There are very substantial practical reasons for this approach by 
newspapers and radio-TV newscasters. “Space in a newspaper is always re- 
stricted.” Mort, op. cit. supra note 20, at 23. The journalist must serve the 
public or be forced by economic means to give way to someone who will. Id. 
at 28. The editor’s task thus becomes one of selection of news which must 
be apportioned between sufficient reader or listener interest items to attract 
and hold an audience and those items which are of less exciting nature but 
are important in the sense of consequences for the community. Jd. at 24, 32. 
Such decision must usually be made “on the run” to meet a deadline, and 
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Public opinion polls provide one reasonably accurate 
measure of the general interest in a public issue.” Exam- 
ination of the groups that have identified themselves with 
a particular matter and their total associated membership 
is another useful index. The intensity with which the 
interest is held provides another dimension to this factor.” 
Closely akin to these aspects of public interest is the “con- 
troversiality” factor. What groups are interested in the 
outcome? Do they entertain conflicting opinions as to the 
desired disposition of the issue? With what intensity do 
they hold their views? This index, however, is likely to 
be misleading as an accurate measure of importance since 
the source of the “difference of opinion” may be largely 
emotional. A bitter dispute does not conclusively indi- 
cate that the issue is of any particular importance in terms 
of gains and deprivations. Since controversy stimulates 
interest, an issue selector may gain a completely distorted 
picture of the importance of a highly controversial issue 
unless he is careful to apply all relevant criteria.” 


(e) Expectation of Decision 


While the indices discussed provide a means of measur- 
ing impact of issue outcome on the community, another 


considered selection may not be feasible. The newsman “has made it (news), 
day by day, what it is, and has then rationalized the process. Mostly by trial 
and error, he has approximated the wishes and needs of his public.” Jd. at 29. 
The “human interest” story is a specialized type of audience interest event 
“because it is amusing or pathetic or striking or significant as a bit of the 
texture of our human life.” Jd. at 58. But this elusive “human interest” ele- 
ment often operates to expand an event out of all proportions to its “objec- 
tive” importance. See N.Y. Times Editorial, Sept. 1, 1951, p. 10, col. 3. An 
event of acknowledged audience interest was the publication of the KinsEy 
Report ON SEXUAL BEHAVIOR OF THE HUMAN FEMALE (1953). The reaction 
of newspaper editors to the significance of this item ranged from an evalua- 
tion of the Report as page one news to “not worth newspaper space.” See 
Washington Evening Star, Nov. 5, 1953, p. A-20, col. 1. 

55 See Mort, op. cit. supra note 20, at 28. 

56 A distinction can be made between those who merely “approve” a policy 
alternative and those who undertake positive steps toward its acceptance and 
implementation (Passivity-Activity index). See Kiapper, THE EFFECTS OF 
Mass Mepra IV-59 (1949). 

57 An issue which qualified as of major importance with respect to all 
relevant criteria was the Universal Military Training bill before the House of 
Representatives in March 1952. See N.Y. Times, March 2, 1952, p. E-2, col. 
6, discussing the measure with reference to the distribution of representation 
( interested community groups) about the issue and the prospective gains and 
deprivations incident thereto. 
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aspect of the selection problem must enter into the forum 
director’s choice of issues: Namely, what is the proba- 
bility of the issue being acted upon (decided) by the ap- 
propriate decision-maker in relation to other issues of 
otherwise equivalent or less importance? This factor 
(expediency index) should be distinguished from the ele- 
ment of urgency which is appropriately considered under 
the Timeliness index. The need or urgency of action on 
a given proposal may, in the opinion of its advocates, re- 
main pressing over an extended period of time. Yet the 
probability of any decisive action being taken on the 
measure will fluctuate during this interval. If the senti- 
ment of the responsible decision-making body has crystal- 
lized in opposition to a measure, then a broadcast program 
director, for example, might expect to achieve more useful 
results by presenting an issue of otherwise equivalent im- 
portance which has a higher expectancy of receiving the 
attention its significance deserves.” This situation should 
be differentiated from that in which the public and the 
decision-making body need merely to be apprised of the 
issue’s implications. 


(f) Supplemental Facilitative Indices 


In addition to the five major categories heretofore dis- 
cussed certain criteria of importance are available which 
may often facilitate the selection of issues. For instance, 
the source of a given proposal may give it major signifi- 
cance.” Or the character of the decision-maker may be 


58In an editorial “Health Insurance” on June 26, 1951, the Washington 
Post stated: “President Truman’s offer last week to give up his health in- 
surance program if its critics ‘will come up with a better proposal—or even 
one that is almost as good’ shows a commendable flexibility in dealing with a 
controversial subject. The President still believes that compulsory health 
insurance is sound. But he also realizes that the chances for enactment of any 
such plan in the near future are remote.” For various practical political 
reasons the “civil rights” issue which had been given considerable attention 
in 1949-50 was not even included in the Administration’s legislative program 
for the 1951 session of the 82nd Congress. See N.Y. Times, March 2, 1951, 
p. 18, col. 5; Washington Post, Jan. 12, 1951, p. 19, col. 1. 

59 The N.Y. Times, June 22, 1951, p. 24, col. 2, undertook to explain why 
the Malik Truce proposal on Korea of June 1951, was such a “sensation” in 
stating: ‘The answer is very simple: because it comes from Moscow. Other- 
wise the offer would stir no . . . excitement. . . . Everybody knows... 
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an indication of importance.” Past attention accorded 
the issue and the community’s recurring preoccupation 
with it is also a fairly reliable index of the public’s evalua- 
tion of its expected impact. If the question is one of first 
impression then its potential effects should be subject to 
greater scrutiny. An additional index affording a com- 
prehensive examination of a given problem and neces- 
sarily demanding that long range effects be evaluated 
might be stated: How many subordinate decisions must 
necessarily flow from the basic decision, and what is the 
probable magnitude of these decisions in terms of value- 
institutional shift and gain-deprivation indices?” 


(g) Comments 


Certain incidental and special advantages would flow 
from a systematic process of selecting issues on the basis 
of relative importance. The influence of special interest 
groups tends to increase with the level of public uncon- 
cern. It is also commonly noted that the public’s inter- 


that if the Soviet Government wants peace there will be peace.” Similarly, 
the proposal made on December 9, 1953, by President Eisenhower before the 
United Nations General Assembly for a world pool for the development of 
the atom’s peaceful uses was an event of major importance, being made by 
the nation’s chief policy maker before this formally organized world assembly. 

N.Y. Times, Dec. 13, 1953, p. 1E, col. 1. Of course the annual State 
of the Union Message by the President with its various recommendations 
for Congressional action is always treated as a significant event since it in- 
volves a prospectus on those important issues with respect to which the ex- 
pectation of decision is great. See N.Y. Times, Jan. 10, 1954, p. 1E, for an 
analysis of President Eisenhower’s State of the Union Message of Jan. 7, 1954. 

60 See appendices A and B in Daut, Concress AND Foreicn Poticy (1950), 
for a tabulation of important policy decisions made during the past two decades 
by: (1) Executive action alone; (2) Congressional action alone; (3) Joint 
| and Congressional action. 

61 The North Atlantic Pact has required a long series of specialized agree- 
ments with respect to: economic arrangements, raw material allocation, stan- 
dardization of military weapons, etc. The NATO organization, purpose and 
problems is discussed in Dept. of State pamphlet 4630, NATO: Its Devetop- 
MENT AND SIGNIFICANCE (1952). The preliminary decisions (assumptions) 
made before adoption of our new “atomic retaliation strategy” and the con- 
sequent military decisions which must follow are considered by Hanson W. 
Baldwin, N.Y. Times, Nov. 13, 1953, p. 10, col. 2. At the time this “new 
strategy” was “officially” accepted, James Reston, writing in the N.Y. Times, 
Jan. 17, 1954, p. 8E, col. 5, stated: “This was not like the Truman Doctrine, 
a mere paragraph out of a speech. It was a decision by the President and 
the National Security Council which determined the size and disposition of 
the armed services of the United States, and which will inevitably affect the 
type of weapons to be developed, the future of NATO and the E.D.C. and 
the strategy to be employed in the event of another Korean-type war.” 
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est may shift substantially from one period to another 
with respect to the same issue. Public attention often 
varies with intimacy of impact and interest will languish 
where policy implications are not made clear.” It is 
therefore possible to ameliorate the disproportionate in- 
fluence that an aggressive special interest minority might 
exert by insuring that issues of relatively high importance 
are discussed and the community’s stake in the outcome 
clarified.” 

Of course many matters of public concern do not crys- 
tallize sufficiently to permit easy application of the cri- 
teria suggested herein. Some problems are nebulous and 
difficult to reduce to concise issue form. Others are too 
complex to handle within the limitations (time or space) 
of highly confined forums. And some issues may be of 
such a secret nature or so emotionally “loaded” that dis- 
cussion is either not possible or, at least, not profitable.” 
Many broad problems may have to be broken down into 
component parts. And the selector may need to resort to a 
system of choosing certain “key” issues for discussion of 
some complex matters. The purpose here would be to 
construct a framework to which other related issues might 
be referred for an evaluating standard. Or selected issues 
might be utilized to erect a broad policy outline which 
would at least set out the principal considerations con- 


62 See ALMOND, op. cit. supra note 24, at 76. 
63 Jd. at 190. 


64In his column of April 9, 1951, Washington Post, p. 9, col. 1, Walter 
Lippmann stated in connection with the MacArthur agitation for war with 
China and the ensuing debate that: “The question ought not to have been 
raised publicly.” But see N.Y. Times Editorial, June 27, 1951, p. 28, col. 1. 
The adverse effect on other nations of our more reckless public debates is 
discussed by Anne O’Hare McCormick, N.Y. Times, June 13, 1951, p. 28, 
col. 5. With reference to the demand for the Government to disseminate 
more information on our atomic weapons to the public and the accompanying 
question of how the public with inadequate knowledge can be expected to pass 
critical judgment on important military decisions, Walter Lippmann, Wash- 
ington Post, Sept. 1, 1953, p. 11, col. 1, has stated: “The practical conclu- 
sion I draw from this is that the basic decisions must be made by the Presi- 
dent and his advisers; if new information is to be published, it will have to 
be evidence in support of the decisions which have already been reached . . . 
This is a matter which cannot be dealt with by public debate. It is a matter 
od responsible leadership drawing its strength from the confidence of the 

ation.” 
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trolling the more obscure and undebated areas of policy- 
making. 


3. Representation 


A broad consensus exists within our society to the effect 
that members of the community should have access indi- 
vidually, or through the groups with which they are iden- 
tified, to the various media of communications for the ex- 
pression of opinion on issues in which they have an inter- 
est at stake. The ability to make a “positive” contribu- 
tion to the discussion is not prerequisite to the exercise of 
this privilege. By virtue of having access and stating a 
viewpoint, however crudely, such representation is felt 
to contribute to the free play of ideas. 

This generalized position, however, is of little assistance 
in making the adjustments demanded by limited forum 
restrictions.” The notion that every man should be able 
to say what he wants whenever he wants must be dras- 
tically modified if the presentation of public issues is to be 
orderly and effective. No convincing argument can be 
made that every community group must have access to 
comment on every issue on every operating forum. The 
accommodation of demands for representation on a lim- 
ited forum must, like that of issue presentation, be subject 
to a process of selection. 

Representation in a limited forum poses an exceeding- 
ly difficult problem. Karl Mannheim has expressed it in 
the following terms having the radio medium specifically 
in mind: 

The great problem (of the British Broadcasting Company) 
was, of course, to agree on a fair method of allotting time to all 


representative opinions and tastes. In the past the equilibrium 
between tastes and opinions has been established largely through 


65 See Donnelly, supra note 9, at 32. Representative decision-making is 
generally recognized as a basic component of democratic society. See Ithiel 
de Sola Pool, Symbols of Democracy 46 (Hoover Institute Stupy 1952). 
“The right of free speech is guaranteed every citizen that he may reach the 
minds of willing listeners and to do so there must be opportunity to win their 
attention.” Kovacs v. Cooper, 336 U.S. 77, 87 (1949). 


66 See Setpes, THE Great AuDIENCE 146 (1950). 
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free competition. Now it must be planned in the spirit of fair 
play. Even if the result is not always so satisfactory as one 
would wish, it can always be improved, and what is more impor- 
tant, by open discussion rather than by unseen controls. Once 
more the growth of creative control did not diminish freedom 
but increased it. 


In the emerging solution proportionate representation of opin- 
ion is not left to chance but is settled through voluntary agree- 
ment. The result may sometimes be unjust, partly because one 
can never overcome certain obstacles to the establishment of 
“true proportion” of interests, and partly because such matters 
are never quite measurable in precise terms. But even so these 
inadequacies can continuously be revised as they happen on 
the plane of conscious agreement and are not due to decisions 
beyond public control. 

Two distinct problems are involved although frequent- 
ly there is a tendency to merge and consequently confuse 
them. These are: (1) Selection of the primary base or 
index of representation, and (2) Selection of the commun- 
ity unit of representation. A variety of bases may be em- 
ployed for granting representation, 1.e., geographical, 
ideological, wealth, property ownership, education, power 
to influence outcome, numerical strength, effect of out- 
come on the chosen unit of representation, etc. The sec- 
ond step involves the choice of organizational unit, 7.e., 
individual spokesman, group, class, association, political 
party, governmental subdivision, etc., through which the 
basic index is to be expressed—the mechanism of giving 
effect to the bases of representation. In neither aspect of 
the problem is it necessary to employ only one of the alter- 
native means. 

Today a great diversity of opinion exists as to the repre- 
sentation problem on the national level, and a widespread 
dissatisfaction with present modes is being increasingly 
manifested. Discontent with the disproportionate part 
seemingly played by “pressure” groups has accelerated the 


67 MANNHEIM, FREEDOM, Power AND DeMocraTIC PLANNING 137 (1951). 
The Federal Communications Commission has stated: “We recognize that in 
passing upon requests for time, a station licensee is constantly confronted with 
most difficult problems. Since the demands for time may far exceed the amount 
available for broadcasting a licensee must inevitably make a selection among 
those seeking it for the expression of their views.” In re Petition of Robert 
Harold Scott, 3 Pike & FiscHEer Rapio ReGuLaTION 259, 263-264 (1946). 
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reaction against the existing effective structure of repre- 
sentation. A representation system anchored to a more 
equitable base than the capacity to exert organized group 
influence is being demanded.* A recent periodical edi- 
torial has undertaken to point up the problem on the 
national level in these words: 






Those who believe that constitutional revision is impracticable 
have come forward with three general lines of suggestions for re- 
form within the present framework of political parties. One 
group advocates that the government itself assume responsibility 
for representing unorganized groups of the population before 
Congress . . . Walton Hamilton . . . has proposed the estab- 
lishment of an Office of Public Counsel “to assert the public inter- 
est and to create counter-pressures to those of private groups” 
and thus re-establish a true balance of power. Other political 
scientists have proposed that the House of Representatives be re- 
organized to represent occupational rather than geographic 
groups. A more widely discussed proposal is to turn the lobbies 
into official government advisers by creating a national economic 
council representing all functional groups . . . The most prac- 
tical course to follow in bringing pressure under control is prob- 
ably that outlined by Dr. George Galloway in Congress At The 
Crossroads: The task of Congress is frankly to recognize these 
groups as component elements of our complex society, to pro- 
vide an opportunity for all important interests to be heard, and 
to publicize their legislative activities by requiring them to regis- 
ter . . . Congress should set up standards governing the organ- 
ization, powers and procedures of these private associations in the 
public interest.®° 


























An interesting development arising in part from the 
recognition of the influential part played in the govern- 
mental process by organized interest groups is a broaden- 
ing conception of power” as a legitimate base of represen- 






*8 The highly developed lobbying tactics of many interest groups amounts 
to a mode of representation. In the view of some observers the refusal to 
acknowledge the significance of this development has hindered the fixing of 
appropriate responsibility to accompany the privilege. See pe Grazia, PuBLic 
AND Repusiic 212 (1951). de Grazia uses the term corporatism as meaning 
functional representation with responsibilities. Jd. at 225. 

68 New Republic Editorial, Aug. 6, 1951. Occupational representation has 
been seriously advanced, and in fact, adopted in a limited number of special 
situations. The Cotton Control Act of 1934 and the Kerr-Smith Tobacco 
Control Act of 1934 employed the producers-farmers group as the constituency. 
See pe Grazia, op. cit. supra note 68, at 214, 232 

70 Power may be assessed according to the degree of influence exerted over 
important decisions—those in which the outcome involves substantial benefits 
or severe deprivations or both. See Lasswell, The World Revolution Of Our 
Time 14 (Hoover Institute Stupy 1951). 


3 
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tation.” Of course power in terms of numbers is a stan- 
dard base in the democratic system of representation. But 
there has been a reluctance to extend the concept in our 
formal representation structure although many govern- 
mental boards and agencies reflect this trend.” How- 
ever, the motivations for legitimizing a broader base of 
power spring from the desire to bring our formal struc- 
ture into closer conformance with the actual political 
process and, at the same time, to curb the present abuses 
of interest groups by placing upon them a formal (offi- 
cial) responsibility commensurate with their powers. 
The Report of the House Select Committee on Lobbying 
Activities, in considering alternative means of coping 
with secretive lobbying activities stated : 


Suggestions are frequently made that organized groups be 
given some formal place in the policy-making process. We al- 
ready achieve something of this kind in the advisory councils to 
numerous administrative bodies and in the invitations extended to 
interested groups to appear before congressional committees on 
most major legislation. But we do not believe it would be wise to 
go beyond these steps. Again, there is a problem of choosing the 
criteria on which formal group representation should be based. 
In this respect, the experience of various European countries with 
official economic councils is not very encouraging. Would this 


71 See discussion of this general topic in H.R. Rep. No. 3138, 81st Cong., 
2d Sess. 61-62 (1950). In the international arena, Sir Gladwyn Jebb, former 
British member of the U.N. Security Council, has suggested “that perhaps 
there ought to be some system of weighted voting proportioned to the real 
power and influence of nations. . . . The index of such power and influence 
would have to be factors such as ‘population, productive capacity, national 
income, education. . . .” See New Republic, July 23, 1951, p. 15. In Radio, 
Television & Society 244 (1950), Charles Siepmann rejects the view that 
radio representation should be based on naked power. Organization is prob- 
ably the oldest and most customary base of power. See review by David 
Spitz of Hannah Arendt’s, The Origins of Totalitarianism (1951), in New 
Republic, Sept. 3, 1951, p. 19. Consider Justice Jackson’s treatment of the 
legitimacy of organization as a basis of power and access to community pro- 
cesses with respect to the Communist Party in his concurring opinion in 
Dennis v. United States, 341 U.S. 494, 561 (1951). 


72 A Washington Post Editorial, “Avoiding Trouble,” of July 21, 1951, in 
commenting with approval on the defeat of the Lucas amendment which under- 
took to give majority control of the Wage Stabilization Board to public 
members, stated that although the editors deplored efforts of organized groups 
to coerce Congress in passing or rejecting legislation, that nevertheless, since 
organized labor had the power to wreck the Government’s wage-control pro- 
gram by refusing to cooperate in the new representation arrangement, Con- 
gress was wise in disapproving the amendment. See pe Grazia, op. cit. supra 
note 68, at 237, with reference to the increasing pressure brought by organized 
labor in recent years for representation in deciding economic problems. 





THE FREE FORUM 419 


not also be yielding to pressures rather than coping with them? 
Popular, geographic representation is basic in our system of 
government.** 

The system of representation adopted will vary with 
the peculiar requirements of the forum situation to be 
served."* Since emphasis here is directed to the more 
limited mass media forums the basic criterion of repre- 
sentation adopted is Effect of issue outcome on the chosen 
representation unit. This index is a rather inclusive one, 
which makes allowance as may be appropriate for other 
factors, i.e., geographical, ideological, numbers, and on 
occasion, even the capacity to affect issue outcome. This 
index is a logical derivative of the gains and deprivations 
criterion set out under Sensitivity—that those individuals 
or community units having the greatest stake in an issue 
outcome should be accorded preferential access to discuss 
it.” The Effects measure is highly adaptable to the over- 
all representation structure suggested herein in that it may 
be applied to unorganized as well as organized commun- 


ity units, thereby providing for a more comprehensive 
scheme of representation. 

The next problem is that of deciding what socio- 
political unit can best be utilized as a vehicle for the ex- 
pression of and measurement of the distribution of effects. 
Since the characteristics required of the representation 
unit will vary with different forums, it is a matter of de- 


73 H.R. Rep. No. 3138, 8lst Cong., 2d Sess. 66 (1950) (House Select 
Committee on Lobbying Activities created pursuant to H. Res. 298). The 
Report further stated: “Government must give cognizance to the great un- 
organized interests within society, but at the same time it has the equal re- 
sponsibility of speaking on those issues which transcend group lines or which 
have no other effective voice. We recognize today that Government cannot 
be captive to the narrow force of private interest, that responsible public 
policy is not and cannot be the product of willy-nilly submission to the de- 
= as sean group has the largest material resources at its disposal.” 
Id. at 61-62. 

74 Representation doing optimum service in the cause of democratic principles 
requires that the system adopted take account of the conditioning factors, 
limitations and practicalities of the specific context in which the system is 
to be employed. Each situation requires “specific diagnosis and a specific 
prescription.” See pe Grazia, op. cit. supra note 68, at 258. 

75 Representation on the basis of interests affected has been suggested for 
various administrative advisory committees and utilized on some governmental 
boards. See pe Grazia, op. cit. supra note 68, at 239. 
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termining what unit best lends itself to implementing rep- 
resentation on a particular forum. The Free Forum 
seeks the expression of the most thoroughly considered 
policy alternatives. Hence, those community poles around 
which social, political, and economic thought tend to 
crystallize offer a clue as to the most appropriate repre- 
sentation unit. 

Research efforts to date have found no wholly depend- 
able categorization around which clear-cut differences of 
opinion tend to form.” For example, studies in Social 
Class have turned up no single determinant or limited set 
of primary determinants which would indicate that the 
total community can be divided into social classes with 
clear demarcations.” Of course certain general rela- 
tionships have been found as that between income groups 
and political attitudes.” Since, however, the uniformity 
of political opinion among individuals in social classes, 
however they may be defined, is relatively low, this cate- 
gorization does not provide a satisfactory unit of repre- 
sentation. A unit should be used which will, to the great- 
est possible extent, delineate and point up the varying po- 
litical attitudes within the whole gamut of community 
opinion. The two major political parties very obviously 
do not perform this function to any substantial extent.” 


76 See Kornhauser, Public Opinion and Social Class, American Journal 
of Sociology, January 1950, p. 333 

77 At least forty significant variables have some effect on “social class 
position.” Jd. at 345. 

78 Economic group seems to have the closest relation to political opinion. 
On the other hand, religious affiliation is relatively independent of the socio- 
economic factor. Jd. at 344. On the imperfect correlation between economic 
class and conservatism-radicalism, see CENTERS, THE PsyCHOLOGy oF SOCIAL 
Crasses 204 (1949). 

79 It is stated by pe Grazia, op. cit. supra note 68, at 207, that the “party” 
has developed as the associated instrument through which the traditional sys- 
tem of geographic representation under the majority principle is to be exer- 
cised. He considers the party system in America to be a system of crude 
“pluralism.” The concept of pluralism, in his view, is the doctrine that some 
groups within society possess important values independent of the approval 
or disapproval of such values by the state, that these groups have a right 
to such values and that no theory of the powers of the state can rightfully 
capture those values for the state. But the doctrine proposes that these values 
be weighed impartially in any general decisions affecting society as a whole. 
Hence, the views of such groups should have representation on community 
forums. This approach arises from the sociological idea that men gravitate 
about fixed interests which may be concretely verified. Jd. at 205. 
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While additional units might be suggested, a system of 
“groups” or “associations” is probably the most feasible 
method of handling the representation problem. This isa 
far more specialized approach than the “class” or “party” 
system. 

Choice of the “group” as the basic unit provides a 
flexible, manipulative representation device, easily adapt- 
able to limited forum purposes.” In addition, the politi- 
cal structure viewed as a complex of interacting groups 
provides a reasonably accurate picture of the govern- 
mental process. All substantial attitudes in a complex 
and diversified society cannot be expressed through a 
mechanism as over-simplified as, for example, the two 
political party system. These attitudes can best be ex- 
amined in the context of functional groups which in fact 
do compose a very tangible system of political reality.” 

The constant multiplication of organized groups 
springs from a variety of causes: increased specialization 
in the division of labor, the pyramiding disturbances of 
national “limited” emergencies, and the expanding scope 
of functions and activities undertaken in our society.” 


80 In support of the group system of representation, p—E GRAZIA, op. cit. supra 
note 68, at 248, comments that some authorities look to the “situation as it 
exists” and dispose with thoughts of direct representation and its belief in 
the sanctity of the majority and the efficacy of the mass working directly 
in the governmental function. Instead, the idea adopted is that of the repre- 
sentative consulting various groups and coming to the “best” decision—not 
thinking in terms of “absolute solutions and the fictitious majority will.” 

81]t may be conceded that functional representation does not seem to offer 
an effective means of “governing” with which the present analysis is not 
concerned. See Unitep STATES AND Foreicn Poricy 117 (1952) (Report of 
Study Group for the Woodrow Wilson Foundation). It encourages divisive 
influences. Emerging parties tend to represent extreme viewpoints, and a 
workable unity is frequently difficult to attain. See pe GrazIA, op. cit. supra 
note 68, at 201, 203. Functional representation may nevertheless constitute 
a highly effective mode of “issue clarification” with which the Free Forum 
is primarily concerned. The “functional” system is briefly discussed in Com- 
ment, Improving the Legislative Process: Federal Regulation of Lobbying, 
56 Yate L. J. 304, 305 (1947). On the general representation problem see 
E..iot, THe NeEEep FoR CONSTITUTIONAL REFORM (1935); FINLETTER, CAN 
REPRESENTATIVE GOVERNMENT DO THE Jos? (1945); Hazuitrtr, A New Con- 
sTITUTION Now (1942); and MacDonatp, A New ConstTITUTION FoR A NEw 
America (1921) (advocating the abolishment of the geographic basis of repre- 
sentation). 

82 Our more critical problems of representation seem to arise out of the 
increased division of labor. Specialization of function introduces a divergence 
of viewpoint. The more specialized a segment of society becomes, the more it 
tends to come into conflict with the general community. So the continuous 





422 THE GEORGE WASHINGTON LAW REVIEW 


Out of these causes manifold expectations arise which 
inevitably lead to a proliferation of groups.” A recent 
study on the dynamics of group creation and function, 
THE GOVERNMENTAL PROCESS, by David B. Truman, 
finds that the group is at the heart of the political process 
and that the whole range of community interests can be 
substantially explained on the basis of group attitudes 
and relationships.“ 

People with common attributes tend to “interact” with 
above average frequency. It is this interaction in Tru- 
man’s view which is important rather than the shared 
characteristic.” Interaction in the group produces com- 
mon habits of response which afford a frame of reference 
for evaluating events. The interest group goes beyond 
this point and makes demands (in conformance with its 
shared attitudes) upon other groups in society.” This 
approach permits identification of various potential as 
well as existing interest groups by the examination of atti- 
tudes not yet expressed by above normal interaction.” 


Hence, in this view, neither the existence of the group 
nor the interest is dependent upon formal organization.” 
The latter indicates only a higher stage of interaction.” 


problem of reconciling unity and diversity is presented. It is basically a matter 
of satisfying the demand for conformity and unity while granting as many 
groups in society as possible representation. Some socio-political unit which is 
in fact itself a fundamental characteristic of society is usually the most appro- 
priate unit for exercising the representation function. See pE GRAZIA, op. cit. 
supra note 68, at 251. 

88 Economic groups are by no means the only important interest groups. 
There were at least 4,000 active national associations in 1949. See Truman, 
op. cit. supra note 37, at 58. 

84 Id. at 46. 

85 Jd. at 24. One writer lists the significant characteristics of organizations 
in social action as: (1) size, (2) physical resources, (3) cohesiveness, (4) visi- 
bility, (5) staying power and continuity, (6) adaptability and (7) intergroup 
relationships. See Lez, How to UNDERSTAND PROPAGANDA 170 (1952). 

86 See TRUMAN, Op. cit. supra note 37, at 33. 

87 Id. at 34. 

88 Jd. at 36. 

89 Organized interest groups are useful in bringing crystallized viewpoints to 
community attention. Since these groups are concerned with specific current 
issues in which they have a substantial stake, they are likely to undertake a 
thorough examination of these issues and to state their positions with vigor. 
Unfortunately, this basic motivation frequently leads to special pleading instead 
of mature consideration of possible alternatives. But group representation is 
especially useful where the need for technical competence is great and where the 
need for expressing the “will” of the majority is not particularly important. 
See pe GRAZIA, op. cit. supra note 68, at 254. 





THE FREE FORUM 423 


But the recognition of potential groups is important since 
our total political process cannot be accounted for by 
the sum total of interests of only organized groups.” 

An important characteristic of the political process is 
the tendency of individuals to affiliate with conflicting 
groups. The individual joins a group as a result of a 
complex process of selectivity and assimilation of pres- 
sures from his various interpersonal relationships.” This 
notion of multiple or overlapping membership is a matter 
of prime significance. Multiple membership acts as an 
important restraining element on organized group abuses 
—much more so than infrequent protests from an 
“aroused” public. But the potential interest group re- 
flecting a broad community attitude is an even more effec- 
tive unifying and stabilizing force in our evolving polit- 
ical process.” Our discussion practices should therefore 
provide for the continuous access of these “widely shared 
attitudes” to community forums. In order properly to 
perform the stabilization function it is necessary that such 
restraining attitudes be manifested in time to avert lim- 
ited emergencies or even severe crises threatened by ex- 
cessive practices of narrowly interested groups.” It is in 
this sphere of activity that the mass media can perform 
a useful function of mobilizing and publicizing unorgan- 
ized interests and attitudes.” 

The task remains of determining the expected effects 


90 See TRUMAN, Op. cit. supra note 37, at 51, 502. Broad community atti- 
tudes exist which are not in a crystallized or concentrated form but which 
nevertheless do exert a persuasive influence. From such attitudes groups pe- 
riodically emerge. This produces a constantly changing pattern of political rela- 
tionships and a continuously shifting relative influence among groups. The per- 
sistence and frequency of interaction within a group determines its strength and 
the relative effectiveness with which it asserts its claims against other groups. 
Id. at 43-44. 

91 See THE AUTHORITARIAN PERSONALITY 204, 206 (1950). 

92 See TRUMAN, op. cit. supra note 37, at 510, 520. Dispersed or secondary 
groups having no close associations are enabled to achieve a moderate rate of 
interaction through the mass media which compensate for lack of personal con- 
tact. Id. at 55. 

93 Td. at 516, 523. 

®4 Whether people perceive their interests depends upon the quality of infor- 
mation disclosing the threat to such interests. See Smith, Personal Values as 
Determinants of a Political Attitude, 28 JouRNAL or PsycHoLocy 477-486 
(1949). See also TRUMAN, op. cit. supra note 37, at 517. 
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of issue outcome on designated groups, organized and 
potential. Criteria are necessary to measure the relative 
stake of various groups in issue outcome. A rough idea 
of priority of access can then be established on the basis 
of probable impact. The discussion pertaining to gains 
and deprivations under Sensitivity is relevant here, the 
measure being made in terms of definite groups instead 
of the nation as a whole. The probable impact of the 
acceptance or rejection of a given policy proposal may be 
determined on the basis of (1) Extent of gain (immedi- 
ate and long term) to each individual in the group ex- 
pected to follow from the outcome; (2) The seriousness 
of the deprivation expected per person; (3) The total 
number of persons affected by the gains or deprivations 
flowing from the outcome.” 

Representation must be considered in the context of the 
specific issue at hand, the general nature of which will 
usually suggest the type of community organization most 
likely to be affected by the outcome. Some situations are 


obvious. If the Taft-Hartley law is to be discussed, the 
viewpoint of a national labor organization will have high 
priority. When the question concerns national security 
the task becomes more involved since all groups have a 
substantial stake in this matter.” But even in this case 
some organizations can be expected to have specialized 


95 Dissatisfaction with the “equal” treatment accorded the AFL (approxi- 
mately 8 million membership) with respect to the CIO (approximately 4 mil- 
lion membership) in the apportioning of representation on government boards 
was one reason for the withdrawal of the former from the United Labor Policy 
Committee in 1951. See N.Y. Times, Aug. 19, 1951, p. E-10, col. 5. 

96 A newspaper may have a great deal more flexibility in making such a deci- 
sion than, for instance, the forum director of a television public issue panel. 
The former can usually give some space to a wide variety of viewpoints on an 
important issue whereas the broadcast forum director is usually restricted 
to three or four participants on account of time limitations. Where the latter 
must make a choice as between spokesmen from two or more groups having 
substantially the same viewpoint he may employ certain useful criteria includ- 
ing: (1) What are the memberships of the respective groups? (2) What is 
the magnitude of the interest or stake of each group in the issue outcome? (3) 
Which of the groups have had most frequent access in the past? (4) Which of 
the groups have had most recent access to the facility? (5) Which of the 
groups have had recent access to comparable community communications facil- 
ities? (6) Which spokesman from the respective groups is most likely to con- 
tribute to the clarification of the issue on this specific forum? 
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knowledge and a well-reasoned position. The extent to 
which a group expects to share in the gains and depriva- 
tions on particular questions may be manifested by the 
intensity of group interest in the outcome. The fact that 
a group is mobilized to influence a decision usually indi- 
cates that its outcome will have a well defined impact on 
the group. 

Although the group system of representation probably 
offers the best available working arrangement in the selec- 
tion of viewpoints on public issues (by newspapers, news 
periodicals, and broadcast news analysts) and participants 
(to espouse diverse views on radio-television panel dis- 
cussion programs), it is not without certain shortcomings.” 
For instance, even though the emerging attitude of an 
unorganized, potential group may be detected, the task 
remains of determining the real substance of the attitude 
and a definitive expression of it. Having no organization, 
the attitude is probably lacking an articulate spokesman 


97 In some situations spokesmen for particular groups can express viewpoints 
directly as on radio forum programs. On other types of formats (newspapers, 
radio news analysts) group expression is disseminated through newspaper col- 
umnists or broadcast news analysis and commentary programs. In all cases, 
however, group opinions are channelled through an “editor” who selects what 
viewpoints will be expressed. But effects can still be applied as a base of rep- 
resentation and the group can still be used as the unit of representation. The 
newspaper columnist and broadcast analyst-commentator forums raise a special 
problem of representation, if we assume that a diversity of representation is 
desirable. These participants speak on many significant issues over an ex- 
tended period of time. A broadcast commentator and most columnists, by the 
nature of their purpose, represent only attitudes of certain groups, closely iden- 
tified on the Liberal-Conservative scale. A distinction, frequently unrecognized, 
should be made between a broadcast commentator (some editorial writers and 
most newspaper columnists) who expresses preferences for certain policy 
choices with or without benefit of prior analysis, and a broadcast analyst (some 
editorial writers and some newspaper columnists) who places facts into the 
context of an evolving problem with its conditioning factors, relevant social, 
economic, and political trends affecting the disposition of the issue, alternatives 
available to resolve the problem, and then evaluates the concrete effects which 
the choice of any given alternative proposal will entail. There is obviously no 
clear line of demarcation between these functions in practice, but the various 
opinion specialists listed above tend toward one or the other of these two 
extremes. Analysts as well as commenators usually disclose certain preferences 
in political ideology. Therefore, in order to secure a broad distribution of 
group viewpoints on the broadcast analyst-commenator forum, for example, it 
would probably be best to select such reporters on the basis of ideological seg- 
ments in such way that a given reporter could be expected to represent the 
general attitudes of those groups falling into a segment of the Liberal-Conserva- 
tive Socio-Political Gradient. Such a scale of political attitudes is constructed 
for the 1946-1949 period in THe AUTHORITARIAN PERSONALITY 153-207 (1950). 
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to force the point of view to public attention.” For this 
reason, amorphous attitudes are likely to be neglected or 
the easy rationalization accepted that some organized 
group is in such approximate agreement with the unex- 
pressed attitude that the latter is adequately represented.” 
A tendency will also exist to slight small minority groups, 
especially those with unorthodox or particularly unpop- 
ular viewpoints. Such practices lead to distorted and 


98 The absence of expression of such viewpoints renders it possible for two 
or more powerfully organized groups to carry their inter-group strife to dan- 
gerous extremes in terms of the resultant detrimental effects on unrepresented 
segments of the community. See TRUMAN, op. cit. supra note 37, at 516. 

99 Government has been characterized as the most effective spokesman for the 
inarticulate and unorganized. “The true public interest in legislative policy is 
very often silent, but it is the responsibility of Government to ascertain this 
interest and to act in its behalf.” H.R. Rep. No. 3138 81st Cong. 2d Sess. 62 
(1950). This Report of the House Select Committee on Lobbying Activities, 
while recognizing that certain interests and unorganized groups within the com- 
munity are not represented in the policy-making function, nevertheless declined 
to recommend any positive steps to correct the situation. This position was 
taken for the reason that the job of setting up criteria for determining group 
representation was felt to be too difficult an undertaking. Jd. at 66 (Alterna- 
tive 1). The difficulties encountered in selecting persons to represent the “pub- 
lic” on governmental boards is discussed by Arthur Krock, N.Y. Times, March 
27, 1952, p. 28, col. 5. Senator George (D-Ga.) has remarked that the “white 
collar” workers—the executive and supervisory and technical people—are “the 
group in the structure of our nation which is seldom, if ever, represented by 
spokesmen before committees of Congress or by lobbyists.” See Colliers, June 
21, 1952, p. 78. GELBER, op. cit. supra note 18, at 141, 142, states that in modern 
large-scale industrial society the ordinary citizen can do little more than choose 
between large-scale alternatives since only the “strong” can compete. “Less 
and less is there a self-regulating exchange of goods and services: so also in 
the marketplace of thought, as the range of communication has expanded, free- 
dom for unorganized opinion contracts.” 

100 The reasons given by DE GraAziIA, op. cit. supra note 68, which tend to 
support the case for proportional representation in the formal governmental 
structure would seem to be much more relevant with reference to unofficial pol- 
icy discussion practices. This doctrine is based on the continuing search for a 
democratic solution of the problems of minorities ,including the corollary prob- 
lem of the role of intelligence in the making of political decisions by giving full 
representation to every minority and thereby all the diverse viewpoints in the 
community. This approach emphasizes deliberation in decision-making rather 
than political (party) compromise. Jd. at 185, 193. Decision-making is still 
left with the majority but all interests would at least be represented in the 
deliberations. Jd. at 196. One of the arguments made in support of propor- 
tional representation is that most “beneficial” movements begin with small 
minorities. Jd. at 197. William H. Whyte, writing in Saturday Review, Nov. 
21, 1953, p. 33, 34, states a strong case for the necessity of encouraging minority 
thought to counteract the present trend in our society which he undertakes to 
document : “First, that the belief is growing that the health of our society 
depends upon increasing adjustment by the individual to the consensus of the 
group. Second, that this is not simply an unwitting yen for conformity, but a 
philosophy—a philosophy actively advocated by a sizable proportion of the 
leadership in each sector of our society. Third, and most important of all, these 
people are not pioneers; they are not a small band of revolutionaries working 
against the grain of our culture. Their doctrine is now orthodoxy.” One 
argument, strongly urged, in favor of continuing the monopoly of the British 
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disproportionate representation.“ Unsatifactory opera- 
tion may also result in radio-television forums from the 
indiscriminate selection of groups without proper regard 
to the issue to be discussed. The fact that a broad range 
of community opinions (or groups) have had access, 
while commendable, does not in itself guarantee that 
the representation factor is satisfied. Unless a particular 
group has been admitted to discuss issues in which it has 
a substantial stake there is little to be gained by such ac- 


Broadcasting Company over radio and television service was that it offered a 
better means of securing minority viewpoints than a competitive commercial 
system. “The duty of the broadcasting authority is not to please the greatest 
possible number of listeners but to keep open the channel for communication of 
ideas of all kinds, popular and unpopular. . . We want more and freer competi- 
tion than exists at present, but it must be competition in service, not competition 
in listeners.” Report of British Broadcasting Committee as quoted in MANVELL, 
THE Crownvep Arr 64 (1953). 

101 Making provision for access of minority groups, especially to radio and 
television, involves legal as well as practical administrative difficulties which 
should not be minimized. For example, should spokesmen from subversive or 
suspected subversive groups be granted access? While it is still legal to join 
the Communist Party, for instance, an increasing number of legal restrictions 
are being placed on Communist activities. An excellent summary of such 
restrictions is given in the N.Y. Times, March 9, 1952, p. 6E, col. 5. On April 
20, 1953, the Subversive Activities Control Board ordered the Communist Party 
of the United States to register with the Dept. of Justice as a Communist- 
action organization, nurtured by the Soviet Union, that seeks to overthrow the 
Government of the United States. Such registration is required by the Internal 
Security Act of 1950 (McCarran Act) after the Communist-action determina- 
tion has been made by the Subversive Activities Control Board. See N.Y. 
Times, April 21, 1953, p. 1, col. 2. Although not “illegal” to join the Party, 
since 1948, eighty-five Communist leaders have been indicted and fifty-one con- 
victed under the Smith Act, 54 Start. 671, U.S.C. §§10, 11, 13 (1946), con- 
solidated in 62 Strat. 808, 18 U.S.C. § 2385 (Supp. 1952), which makes it un- 
lawful to knowingly or willfully advocate, abet, advise or teach the duty, neces- 
sity, desirability, or propriety of overthrowing the government of the United 
States by force or violence. See N.Y. Times, Aug. 2, 1953, p. 2E, col. 3. See 
also Dennis v. United States, 341 U.S. 494 (1951). On the other hand, the 
Internal Security Act of 1950 does not forbid the use of radio or television by 
Communists but makes strict provisions under which they are to avail them- 
selves of such facilities. It states that it shall be unlawful for any Communist 
Action or Communist Front Organization or for any person acting for or on 
behalf of any such organization “2) to broadcast or cause to be broadcast any 
matter over any radio or television station in the United States, unless such 
matter is preceded by the following statement, with the name of the organiza- 
tion being stated in place of the blank: ‘The following program is sponsored 
by —————,, a Communist Organization.’” 64 Stat. 996 (1950), 50 U.S.C. 
§789 (Supp. 1952). And § 315 of the Communications Act of 1934 does not 
exclude Communists from its requirements of “equal opportunity” for all quali- 
fied candidates for political office. Some states, by law, however, bar Com- 
munists from the ballot. Justice Jackson, concurring in Dennis y. United States, 
341 U.S. 494, 561 (1951), has stated significantly: “This prosecution is the lat- 
est of never ending, because never successful, quests for some legal formula that 
will secure an existing order against revolutionary radicalism.” The non-legal, 
“practical” (audience good will and economic) problems are even more per- 
plexing with respect to Communist access to the broadcast media. 
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cess except a possible enhancement of the group’s prestige 
position. Participating in the discussion of some innoc- 
uous issue does not enable the group to wield any real 
measure of power. 

The system of representation proposed has little in 
common with any literal meaning of “equality of access.” 
Yet it is constructed with the purpose of providing a 
method of access consonant with democratic principles. 
The choice of effect as the basis of representation involves 
preferential treatment in terms of quantity of time or 
space for the larger community groups. The orthodox 
will therefore as a rule, have greater ease of access than 
the unorthodox. A balancing of principles is required in 
this instance however. Recognition of majority wants 
and tastes is as much a part of the democratic tradition 
as the admirable principle that every man shall have 
access to community forums to express his opinions. The 
important point is that provision is made for all groups 
to reach the forum on the basis of a system of objective 
criteria. The opportunity exists for a minority to become 
a majority. A further significant aspect of the effect 
index (with special reference to radio-television) is that 
it introduces what should be a necessary recognition of the 
always pertinent relationship between issues and the par- 
ticipants chosen to discuss them. 


4. Contributiveness 


That we should customarily assume that enlightenment 
in terms of wise decision-making automatically results 
from the clash of opinion is to pay small compliment to 
our powers for critical observation. If exchange of ideas 
is to produce the results we hopefully expect then more 
than provision for appropriate representation must be in- 
troduced into the process. A series of questions which 
might be asked by a forum director help to point up this 
“contributive” element. What viewpoints are available 
which may assist in clarifying the specific question at 
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issue? How articulately have these viewpoints been ex- 
pressed? Or, how competently can the spokesmen for the 
various interested groups state their respective view- 
points? To what extent do the existing demands for com- 
munity information on the particular issue justify the 
presentation of the several opinions? In our preoccupa- 
tion with the “legalistic” aspects of the free speech doc- 
trine we have tended to neglect the clarification element 
of our discussion practices. 

Contributiveness requires a disposition on the part of 
the forum director to grant access to opinions (or spokes- 
men) on the basis of the probable extent to which they 
will aid clarification. The emphasis must be on elabora- 
tion of viewpoints and rebuttal rather than upon sup- 
pression. While the latter action may occasionally avoid 
confusion, it can never produce full clarification. It is 
basic in our thinking on free speech that we must condi- 
tion ourselves through a process of challenge and dis- 
agreement before arriving at an intelligent unity on a 
policy proposal. We are becoming aware, however, that 
the privilege of “free” expression can be abused, and that 
where one group or individual carries it to the extreme, 
the result is to deny conflicting viewpoints a fair share of 
attention. Consequently, demands are increasing for 
more systematic procedures of discussion in many of our 
decision-making organs.” 

We have been slow to see that our complex problems 
cannot always be most effectively resolved by the time- 
honored method of harsh debate and majority vote. But 
increasing resort is being made to more subtle and less 
offensive means of arriving at an essential unanimity 
which may find useful application in the discussion of 
public issues, especially in the broadcast media. For ex- 
ample, the Quaker technique, which is being more widely 

102 The Congressional forum in particular has been the object of much criti- 
cism for its unproductive procedures. See N.Y. Times, June 20, 1951, p. 35, 


col. 2; Nov. 15, 1950, p. 25, col. 1; Washington Post, June 27, 1951, p. 12, col. 
2; Feb. 7, 1954, p. 4B, col. 2. 
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adopted, operates on the assumption that a “community 
of purpose” is the basic ingredient in the decision process 
rather than a diversity of interests—the basic assumption 
of the conventional adversary procedure. Debate usually 
leaves the opponents divided since one must “win” and 
one must “lose.” This is not likely, it is argued, to repre- 
sent a group decision based on the intrinsic merit of a 
proposal. It imposes on the minority a course with which 
it does not agree and may actively resent. The Quaker 
practice of “taking the sense of the meeting” or consensus, 
combines both free discussion and deliberate thinking. 
Decisions are arrived at on the basis of unanimity. In- 
sulting speech, provocative language and repetitive dis- 
course are discouraged; irrelevant talk is dispensed with. 
Much depends upon the skill of the “clerk” or discussion 
leader (moderator). Another essential condition is that 
all parties honestly believe that agreement is desirable. 
This represents an element of responsibility lacking in 
much community discussion.*” 

Severe limitations attach to a method of the Quaker 
type however. Since it requires not only frankness, sin- 
cerity, and trust, but also the suppression of strong par- 
tisan viewpoints, it cannot be applied with much hope of 
success in bodies of elected representatives or in any 
activity where unshakable personal and special interests 
are at stake. Some exploratory work has been done on 
the hypothesis that men can reach agreement, however 
disparate their several points of view, if they have no 
substantial personal stake involved, or if there exists an 
essential harmony of interests which full information 
helps to reveal. This approach would seem of very lim- 
ited usefulness, however, since most important decisions 


103 The Quaker unanimity technique of reaching agreement has been used 
with success in various situations involving serious differences of opinion: (1) 
The President’s Water Resources Policy Commission. (2) The Acheson- 
Lilienthal Atomic Energy Report. (3) The Joint Committee on the Organ- 
ization of the Congress in 1948-49. (4) The international Monetary Fund, and 
(5) The Committee on Economic Development. See Cooke, The Quaker Way 
Wins Adherents, N.Y. Times Magazine, June 17, 1951, p. 21, 40-42. 
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are made by participants who do have a substantial stake 
in the issue outcome.*”* 

It is quite apparent that “improved” techniques’ will 
not substantially diminish the usefulness of the traditional 
mode of thrashing out conflicting views through vigorous 
adversary proceedings. We remain a tough, opinionated 
society in which group and individualistic values play a 
highly important role.” The fact that adversary pro- 
ceedings are closely associated with the many abusive 
practices of an individualistic society should not condemn 
such techniques as unsuitable for a more socially con- 
scious era. The sharp clash of opinion, operating within 
certain rules of the forum, can and does facilitate the 
enlightenment process. Facts can be extracted which 
would otherwise remain hidden and issues can be sharply 
focused which would otherwise remain vague and unde- 
lineated. Interested representation with accompanying 
diversity of viewpoints will always play a prominent part 
in the decision-making of a free society.” One of our 


104 Qn issues of basic importance to their constituents, group representatives 
can hardly be expected to make substantial compromises. See pE GRAZIA, op. 
cit. supra note 68, at 239. In the Washington Post, Jan. 28, 1954, p. 15, col. 1, 
Walter Lippmann, in criticizing the “theory” of the Randall Commission on 
Foreign Economic Policy stated: “The theory is that there is no irreconcilable 
issue because nobody has firm convictions. . . What is really needed is an eluci- 
dation of the issues, a clarification of what the choices are, clear statements of 
what follows if the country takes one course and what follows if it takes an- 
other. An impartial and competent commission can do that kind of exploration 
and clarification. But when it has been done, an investigating Commission has 
done all that it can do. Then the issues must be debated by those who have 
convictions, and in the end there must be a count of the votes. For issues of 
this kind there i is no substitute in a democratic society for debate and decision.” 
A story in the N.Y. Times, June 24, 1951, p. E-7, col. 6, stated: “Since the 
Wage Stabilization Board has reorganized after labor ended its walkout on 
April 30th, it has striven to reach decisions by unanimity among its eighteen 
members—six each representing industry, labor and the public. Both labor and 
industry recognize that minority rulings will damage the board’s prestige with 
its Own constituents and the public. This unanimity has been maintained be- 
cause the board has so far avoided trying to establish an overall policy. Thus 
firm, basic policy of wages is still lacking.” 

105 Several methods of “harmonious” decision-making are examined in CHASE, 
Roads To AGREEMENT (1951 

106 See RIESMAN, op. cit. supra note 19, at 229. 


107 In reference to the “Great Debate” of 1951 (MacArthur Hearings) the 
N.Y. Times, June 29, 1951, p. 20, col. 2, stated: “They have reaffirmed the 
value of discussion, even of rancorous discussion, as a means of arriving at deci- 
sions. They have faced the fact that men in a democracy not only may disa- 
gree, but must disagree, if that democracy is to possess and reveal vitality.” 
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continuing problems is to determine in what areas ot dis- 
cussion and decision-making the various techniques of 
clarification can most profitably be employed. 

The preceding remarks concerning modes of public 
issue discussion suggest the need for a re-examination of 
the enlightenment process. Mere information, however 
comprehensive, is not the whole function of the channels 
of mass communication. ‘The obligation of all media 
must extend to the broader concept of providing means 
for intelligent orientation of the citizenry toward com- 
munity problems.*” Analysis and discussion are not in- 
tended to produce conclusions so much as to provide 
clarification and perspective. The forum activity, pro- 
viding for unhampered play of opinion within a frame- 
work of orderly procedure can lead to the invention of 
new policy alternatives as well as encourage the softening 
of extreme positions taken by over-zealous advocates. 
The objective should not be to eliminate disagreement but 
to capitalize on the insights resulting from critical mutual 


exchange. Differences in this sense present an opportu- 
nity, not an obstacle. A shift in attitude should be sought 


108 The capacity of modern mass media to facilitate rational thought and dis- 
cussion is well recognized as is also the capacity of these communications chan- 
nels to distort the true perspective, feed emotions, create complacent fictions and 
uphold empty slogans. See CoMMISSION ON FREEDOM OF THE Press: A FREE 
AND RESPONSIBLE Press 3 (1947). That “Radio and television, may when mis- 
used, . . do more than newspapers to cripple or distort any fair public exchange 
of ideas” see GELBER, op. cit. supra note 18, at 149. To’the effect that broad- 
casters have the responsibility of contributing to our awareness of important 
problems and to our capacity to solve them, see Gilbert Seldes, Saturday Re- 
view, Aug. 29, 1953, p. 11, 12. “The challenge to the mind comes infrequently, 
and we are being conditioned to make frequent emotional responses of low 
intensity. . .” Jd. at 39. Calling for greater attention to ethics in radio and 
television newscasting, Harold E. Fellows, President of the National Associa- 
tion of Radio and Television Broadcasters, has stated: “A few among your 
profession has as little sense of responsibility and integrity and as little direct 
respect for the truth as an habitual murderer has for human life. .. No medium 
in the history of mankind could tell a bigger lie than radio. . . Nor could any 
medium, by the same token, tell a bigger truth.’ Washington Post, Oct. 28, 
1953, p. 37, col. 5. On the necessity for and the obligation of the newspaper to 
provide honest, fair and intelligent reporting of the news see comments of Ar- 
thur Hays Sulzberger, publisher of the N.Y. Times, in N.Y. Times, May 28, 
1953, p. 26, col. 7. On his broadcast news analysis of June 30, 1953, CBS 
analyst, Eric Sevareid, discussed the tendency to exaggerate initial charges and 
minimize or ignore appropriate replies and refutations. That the public interest 
can be protected only by a procedure that takes conflicting views into account 
and subjects them to the discipline of debate, see LASSWELL, op. cit. supra note 

, at 56. 
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—from hostility toward one’s adversary to curiosity to 
learn what he has to offer. By pooling the combined 
talents of the participants, refined alternatives can be pro- 
jected which would be unattainable through independ- 
ent, divided effort. To the extent a forum approaches this 
model, the less likely the existence of distorting emotional 
factors and the more probable that clarity will result 
through rational processes. This orientation of the forum 
requires that emphasis be placed on discussion and in- 
quiry rather than on controversy and debate.*” 

Contributiveness concerns (1) the community need for 
clarification of specific issues, (2) the nature of the prob- 
able response, and (3) the capacity of available partic- 
ipants to contribute to rational thought. This character- 
istic spells the difference between confusion and enlight- 
enment on public affairs.”° 


(a) Demand for Clarification of the Issue: 
Indications of this index may be reached by determin- 


ing if the issue has been absent from the focus of com- 
munity attention for an appreciable length of time— 
neglected by all forums and channels of communication. 
The manifested interest of the public in the outcome of 
the issue is of course of prime importance. It must be 
determined, however, whether this manifested interest 
demands discussion in the sense of denoting community 
receptivity—disposition of the public to respond on a 
rational level. Interest may be marked but the existence 
at a particular time of an unreasoning division in the com- 
munity along biased, emotional lines may render further 
discussion useless.”* 


109 See generally, Ettior, THE Process or Group THINKING (1938); Ew- 
BACK & AUER, DISCUSSION AND DesaTe (1947); Fercuson, A Litre Democ- 
racy Is a DANGEROUS THING (1948) ; Harman, Group LEADERSHIP AND DEMo- 
craTic AcTIon (1951). 

110 A confused public is much more likely to be exploited for political advan- 
tage than is an informed one. See LEE, op. cit. supra note 85, at 228. 

111 Religious beliefs are matters which can seldom be discussed on the rational 
level. The Standards for Radio and Television of the National Broadcasting 
Company, Section b, with reference to religious programming, state: “The 
treatment of controversial subjects or the expression of partisan opinion within 

4 
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(b) Capacity for Clarification of the Issue: 


The scope of this index can be phrased by a series of 
questions: 


(1) Adequacy of the forum. Is the nature of the 
issue such that it lends itself to profitable discus- 
sion on the available forum? 

(2) Competency of the available spokesmen (or 
opinions). What is their background experi- 
ence and general familiarity with the question? 

(3) Is the proposed spokesman (in the broadcast 

media) willing to abide by the rules of discus- 
sion prescribed for the forum? Is public recep- 
tivity to the speaker likely to be on the rational, 
emotional, or violently hostile level? 
Has the proposed spokesman the ability to ar- 
ticulate his position with clarity? Is he dis- 
posed to direct his efforts toward encouragement 
of rational thought and active participation in 
community decision-making? 


1. Often one medium of communication offers more 
favorable conditions for the presentation of a particular 
issue than do other mass media channels. Some issues are 
so intricate and complex that a newspaper column or 
radio program can do little more than create community 
awareness of the problem. Elaboration must be left to 
the magazine medium. Again, it may be feasible to 
present only a key sub-issue of a broad problem which 
can be adapted to radio or television. A more useful 
approach to a complex emerging issue is to “develop” the 


the framework of religious programs is discouraged.” In an unusually “liberal” 
contract signed by Robert E. Sherwood with NBC for nine television plays, 
Mr. Sherwood was released from any requirement to confer with representa- 
tives of commercial sponsors or their advertising agencies and was granted 
complete choice of subject matter except for the theme of religious controversy. 
See N.Y. Times, Nov. 24, 1952, p. 1, col. 2. An issue of substantial current 
importance—the possibility of recognition of Communist China—has received 
little rational attention by the general public. Herbert Elliston, writing in the 
Washington Post, Jan. 17, 1954, p. 4B, col. 6, has stated: “The subject is so 
charged with emotion—and understandably, i in view of the casualties in Korea— 
that rational discussion by our public men is indulged in only in private. But 
one of these days we shall have to grapple with it.” 
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various facets of the problem by periodic elaboration over 
a span of time.”” The task is basically one of whether use 
of the medium concerned will enable the public addressed 
to come to a considered judgment on the public issue to 
be treated. 

2. Rational decisions require that the identity of the 
opinion source be disclosed—knowledge of Who says 
What. But beyond the matter of why a spokesman takes 
a particular slant or expounds a given proposal is the 
further question of the competency of the spokesman—in 
terms of training and experience in the area under dis- 
cussion and of ability to evaluate and present the crucial 
factors at issue. A series of questions particularly rele- 
vant to the broadcast media may be asked on this point: 


(a) Is the prospective speaker closely associated 
with the development and implementation of an 
alternative proposal at issue? 

(b) Does he understand the underlying value con- 
flict in the problem? 

Can heidentify the primary issues among a 
welter of distracting secondary considerations? 
Does he recognize the more important condi- 
tioning factors and trends which might affect 
the choice of alternative proposals? 
Does he understand the role and limits of use- 
fulness of the various techniques and instrumen- 
talities of policy implementation? 
Can he analyze the situation with sufficient acu- 
men to determine whether mere improvisation 
or a more fundamental institutional change is 
required? 
112 GELBER, op. cit. supra note 18, at 153, indicates that most of the mass 
media controllers tend to accept the view that only “shock” treatment can arouse 
the general public. Hence, “public issues have to be pitched at it episodically, 


with no logical sequence of cause and effect, coming whence and going none 
knows whither.” 

118 See LASSWELL, Op. cit. supra note 8, at 122. To the effect that an essential 
element of free speech practices in a democratic society is that there should be 
disclosure of source, 4.e., the interest, competence and bias of the statement 
maker, see Donnelly, supra note 9, at 32. 
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3. At this point it is necessary to recall that the Free 
Forum model does not provide equal preference to all 
legally protected speech but rather attempts to suggest 
guiding criteria for enhancing the productiveness of 
public issue discussion in those forum contexts where 
selection of issues and participants necessarily plays a sub- 
stantial part. Quite obviously, then, the speaker who can 
be relied upon to make a “positive contribution” consis- 
tent with this stated objective is to be preferred over one 
who makes a practice of disrupting orderly forum pro- 
cedures.“* The confidence which the public addressed 
places in the integrity of the speaker is highly relevant 
to his effectiveness."° This is an area, however, in which 
the forum director must tread cautiously lest he slip into 
the undesirable practice of excluding prospective spokes- 
men simply because they express unpopular viewpoints 
which are resented by the “respectable” segment of the 
community.“ Of course if the forum director should 
accept the doctrine applicable to the government as a 


guide to his own activity, he would be privileged to re- 
fuse access to those whose participation would constitute 
a “clear and present danger.” In the penumbra just 


114 “Truth may vanquish error when there is time for an open encounter and 
when there is an arena whose limits are clear and whose rules are accepted.” 
GELBER, op. cit. supra note 18, at 144. See generally, Mendelson, Clandestine 
Speech and the First Amendment—A Reappratsal of the Dennis Case, 51 Micu. 
L. Rev. 553 (1953). 

115 “The more complicated the political issues become the more the electorate 
seems to turn to individuals who have the gift of conveying a sense of personal 
integrity.” James Reston, N.Y. Times, Nov. 8, 1953, p. 8E, col. 5. 

116 “Tt is all too easy to stigmatize the most salutary dissent as subversive. 
And in a climate of mass dread the organizational conformities of a large-scale 
society are intensified.” GELBER, op. cit. supra note 18, at 145. In a speech be- 
fore the New York State Bar Association on Jan. 30, 1954, Justice Jackson 
stated that the United States Constitution was based on the philosophy of the 
essential unity of liberty and law, and that this philosophy held that “dissent, 
opposition and grievances, real or fancied, were dangerous to stability and good 
order when underground, unvoiced and hence, unanswerable, and that freedom 
of speech, press and assembly would bring smouldering discontents and opposi- 
tions to the surface where they could be satisfied or reasoned with. However 
we must never forget that it is implicit in this philosophy that the discontented 
have a duty as well as a right to voice openly their dissatisfaction, and that the 
contented have the obligation to tolerate and answer overt opposition, however 
distasteful.” N.Y. Times, Jan. 31, 1954, p. 1, col. 6. The writer in 63 Harv. 
L. Rev. 129 (1950), states that the most serious threats to the right of free 
speech emanate from local authorities attempting to preserve public “order” 
and to protect the community from undesirable annoyances and nuisances. 
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short of this accepted limitation it is probable that the 
forum director would be justified in a refusal to allow 
the systematic corruption of the forum by any applying 
spokesman who could be shown to have as his purpose 
the destruction of the basic conditions essential to rational 
thought.** The speaker whose principal “stock-in-trade” 
is insult and abuse of other forum participants or par- 
ticular groups can find few persuasive arguments to bol- 
ster his case for access.“* Only in those rare instances 


117In The Supreme Court—1948 Term, 63 Harv. L. Rev. 119, 131 (1949), 
the writer states: “(I)t would seem that the right to speak should not be 
abridged merely because the speech will inevitably produce disturbances; to 
make violence and disorder the criteria for delimiting the areas of free speech 
in this situation is to supply opposition groups with the power to invoke the 
aid of the public authorities to shut off controversy or unpopular talk. On the 
other hand, it may be supposed that agitators often speak with the primary pur- 
pose of provoking violence by the opposition. Such violence solidifies the agi- 
tator’s own group, destroys the possibility for peaceful compromise, and gives 
color to a claim of martyrdom at the hands of the opposition. In these and 
similar cases the purpose of the speaker removes him from the protection of 
the First Amendment.” The accompanying footnote states: “Therefore, when 
the use of language centers not on persuading listeners but on creating disturb- 
ance, the rationale of ‘free speech’ is inapplicable.” In Cantwell v. State of 
Connecticut, 310 U.S. 296, 309-310 (1940), the court said: “Resort to epithets 
or personal abuse is not in any proper sense communication of information or 
opinion safeguarded by the Constitution.” To the same effect see Justice Frank- 
furter concurring in Niemotko vy. Maryland, 340 U.S. 268, 282 (1951). But see 
Terminiello v. City of Chicago, 337 U.S. 1, 4 (1949). See also Feiner v. New 
York, 340 U.S. 315, 320 (1951), to the effect that the ordinary murmurings and 
objections of a hostile audience cannot be allowed to silence a speaker. A Note, 
Freedom of Speech and Assembly: The Problem of the Hostile Audience, 49 
Cox. L. Rev. 1118, 1120 (1949), undertakes to adjust free speech practices to 
situations involving the possibility of violent reaction. The motive of the speaker 
and the disposition of the audience to violence are considered as legitimate fac- 
tors. Mendelson, supra note 114, at 54 states: “Examination of all their opin- 
ions in which danger language is used leads inevitably to Professor Nathanson’s 
own conclusion that Justice Holmes and Brandeis were trying to suggest basic 
lines of distinction between an appeal to reason and an incitement to action, 
recognizing that the two might overlap, but also taking the position that so long 
as the action contemplated by the appeal to reason was sufficiently remote to 
permit time for counterappeals to reason, the advocacy, even of the right of 
violence, should be treated as within the protection of freedom of speech.” On 
the paramount importance of orderly procedure as a prerequisite to a higher 
quality of expression, see Bok, If We Are to Act Like Free Men, Saturday 
Review, Feb. 13, 1954, p. 9, 57. 

118 Tt is conceivable that certain persons might attempt to gain access to radio 
or television for the purpose of fomenting strife or creating a disturbance. For 
a description of such demonstration in a different (non-mass media) context, 
see the N.Y. Times, Aug. 4, 1950, p. 20, col. 3. Recent studies have shown 
how “agitators” can be detected. They tend to follow a pattern of certain set 
“themes” which are not too difficult to uncover. See LowENTHAL & GUTERMAN, 
Propuets or Deceit (1949). This should not be taken to mean that such par- 
ticipants are to be automatically excluded from the forum; this action should be 
taken only in those extreme cases where past practices have unmistakenly indi- 
cated a purpose and propensity for disrupting orderly discourse and inciting 
followers to destructive acts. 
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where Representation is the overwhelming consideration 
and the only available spokesman falls into the category 
of “agitator,” “demagogue,” “hatemonger,” efc., should 
the limited forum be open to the avowed opponent of 
rational judgment. 

4. A few select questions are useful in determining 
whether the purpose of the speaker is to encourage ra- 
tional thought’ or, on the contrary, is to follow the 
authoritarian pattern of imposing his own views on his 
listeners and thus substituting his directives for their 
thinking. Does the speaker: 


(a) Systematically develop his position by setting 
out objectives, trends and conditions, alternative 
proposals, and carefully distinguishing between 
preferred goals and expectations of achieving 
these goals in the socio-political context in which 
they are sought? 


119 The necessity for a clear exposition of a topic as complex as the basic 
strategic policy of the nation involving such difficult decisions as the type of 
military weapons upon which to rely and the strength and composition of our 
armed services is discussed by Schlesinger, Military Force: How Much and 
Where?, The Reporter, Aug. 4, 1953, p. 12, 15. And Arthur Krock has stated, 
N.Y. Times, Jan. 26, 1954, p. 26, col. 5: “The issue over the treaty-making 
power that was raised by Senator Bricker . .. has already been serviceable to 
the country by rearousing national interest in the subject. This service can be 
increased by a Senate debate conducted on the high plane where discussion of 
constitutional questions belongs. But to do that the orators on both sides, and 
in good temper, must concede some of the valid points against their position, 
and thus equip the people and Congressmen still in the middle with the criteria 
for sound judgment.” With reference to our customary approach of attempting 
to settle intricate public problems by opprobrious epithets and to win converts 
to a cause by well chosen slogans and symbols of emotion and prejudice, see 
SCHLESINGER, THE AMERICAN AS REFORMER 82 (1950). To the effect that our 
mass media forums tend to use the “standardized” format of emphasizing dis- 
agreement instead of inquiry see Cherne, Biggest Question on TV Debates, 
N.Y. Times Magazine, March 2, 1952, p. 14. And that “charge and counter- 
charge” are considered the standard ingredient of public issue discussion see 
Washington Post, Dec. 6, 1953, p. 1L, col. 1. Some “public interest” oriented 
groups have recognized the need for more rational public issue discussion and 
have undertaken to provide some corrective action. The American Assembly of 
Columbia University has the objective of providing “facts and factual inter- 
pretations of pertinent situations, so that the American citizen himself will be 
able to bring an enlightened judgment to bear upon problems that will affect 
the nation.” Statement of Lewis W. Douglas, Chairman of the national policy 
board of the American Assembly. See N.Y. Times, March 14, 1951, p. 24, col. 
5. The new center of U.S. Policy Studies at the University of Chicago pro- 
poses to provide a clear understanding among citizens, as well as governmental 
agencies, of the objectives of American Foreign Policy, the means required to 
achieve these ends, and the historic continuity of the policy. See N.Y. Times, 
Oct. 22, 1950, p. 27, col. 3. 
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(b) Make his value framework explicit and apply 
the alternative choices to this standard of judg- 
ment in order to illustrate the relative effective- 
ness of the competing proposals?” 

(c) Undertake to overcome our generally observable 
distrust for complex and intricate solutions (as 
required by many present day problems), or 
does he seek to curry favorable responses by 
catering to the popular demand for simple, 
“common-sense” solutions? 

(d) Apprise the audience of remote consequences of 
alternative policies as well as present effects? 

(e) Point out the deprivations involved in the choice 
of policy alternatives or does he seek to obscure 
the sacrifices in order to insure a favorable re- 
sponse for his preferred alternative? 

(f) Have the capacity to reduce the problem dis- 
cussed to terms understandable to the public 
addressed without danger of obscuring signifi- 
cant implications of the issue by oversimplifi- 
cation? 


(c) Exclusion of the Non-Rational: 


Briefly, this index relates to minimizing those factors 
irrelevant to the merits of the alternatives under discus- 
sion. Inequalities in prestige or in capacity to articulate a 
position, for instance, which detract from the merits of 
the proposals in issue or tend to give one participant an 
unfair advantage, should be reduced to the minimum.™ 


120 The general topic of our need for a more explicit scheme of common 
values and goals is discussed by Clyde Kluckhohn, Manners and Morals: A.D. 
1950, New Republic, June 12, 1950, p. 10. The lack of satisfactory standards of 
judgment is, in Kluckhohn’s opinion, the main source of the confusion and dis- 
illusionment that affords such fertile soil for the spadework of demagogues. 

121 See HovLAND, JANIS & KELLEY, COMMUNICATION AND Persuasion (c. II, 
Credibility of the communicator) (1953). See GELBER, op. cit. supra note 18, at 
98, to the effect that “large-scale society attaches more importance to the posi- 
tion than to the person. It is not therefore what he says but where he says it 
from that counts.” With respect to the elaborate “showmanship” techniques be- 
ing employed to increase the effectiveness of President Eisenhower’s telecasts, 
see N.Y. Times, Jan. 10, 1954, p. E-5, col. 3. Of course the fact that a respon- 
sible spokesman espouses a certain proposal has some relevance to its merit. 
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Clarification is the test; hence, it will almost invariably 
be in the interest of this objective to secure the most com- 
petent spokesmen possible. It does not necessarily make 
for a more productive presentation to eliminate a pros- 
pective participant of high competence simply because 
no one of commensurate ability can be secured to enter 
the discussion with him.” 

Insistence that the speaker (or other opinion source) 
clearly indicate the premises from which he argues (his 
value orientation) is a matter of the utmost importance. 
Unless a reasonably explicit standard of judgment is set 
forth there is no means by which the public addressed can 
evaluate the expected effects of policy proposals.” Al- 
ternative proposals should be discussed in terms of effects 
which can be measured operationally. When this pro- 
cedure is followed, the danger of bias and distortion be- 
comes of increasingly less importance. The measure- 
ment criteria projected to evaluate proposals will indi- 
cate social-political leanings of the spokesman, for ex- 


ample, by noting which community groups will usually 


Frequently however, the dispute between the personalities involved secures the 
desired publicity for the forum while the substance behind the dispute is ignored. 
See FINLETTER, op. cit. supra note 21, at 86. That people are more susceptible 
to persuasion as they attach more prestige to the persuader has been amply 
demonstrated. See KLApper, op. cit. supra note 56, at IV-47, IV-51. 

122 The possibilities of introducing non-rational factors into television forum 
discussions has been noted. See Washington Post, Sept. 23, 1951, p. 4B, col 3. 
ee Frankfurter concurring (dubitante) in Radio Corp. of America v. 

nited States, 341 U.S. 412, 425 (1951), stated: “Man forgets at terrible cost 
that the environment in which an event is placed may powerfully determine its 
effect. Disclosure conveyed by the limitations and power of the camera does 
not convey the same things to the mind as disclosure made by the limitations 
and power of pen or voice. The range of presentation, the opportunities for 
distortion, the impact on reason, the effect on the looker-on as against the 
reader-hearer, vary; and the differences may be vital. Judgment may be con- 
fused instead of enlightened. Feeling may be agitated, not guided; reason de- 
flected, not enlisted. Reason—the deliberative process—has its own -require- 
ments, met by one method and frustrated by another.” And with some rele- 
vance to this general topic, Weaver in THE MATHEMATICAL THEORY OF Com- 
MUNICATION 117 (1949) states that further development of that aspect of the 
theory concerning Markoff processes appears to be particularly promising for 
insights into semantic studies since it is specifically adapted to handle the highly 
significant but difficult aspect of meaning, namely, the influence of context upon 
meaning. 

128 ALMOND, Op. cit. supra note 24, at 5, 6, states that the American people 
tend to take various alternative policy proposals and set them against certain 
“widely-held” but inexplicit attitudes (value preferences), in coming to deci- 
sions. 
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be favored by bringing policy into alignment with his 
criteria. Reasonably explicit standards of judgment may 
be constructed from a variety of sources as by requiring 
that all speakers make their associations known. 


5. Free Forum—Summary 


The attempt to set out a framework of discussion neces- 
sarily involves a number of doctrinal as well as mechan- 
ical problems. Every system will contain some flaws, for 
example, a tendency to favor ideas from certain segments 
of the community to the detriment or exclusion of ideas 
from other opinion sources. But a screening process is 
not only desirable; it is inevitable. Only a limited num- 
ber of selected policy proposals can ever reach the main 
focus of community attention. The Free Forum under- 
takes to insure that the publics concerned with any par- 
ticular problem have the opportunity during its develop- 
ing stage of selecting an alternative from the optimum 
number of feasible choices within the unavoidable re- 
strictions of our limited forums. 

These remarks may suggest that the Free Forum in- 
volves an element of “quality” selection, a term which 
traditionally has carried an abhorrent connotation in the 
free speech context. The Free Forum structure, however, 
is in no way an attempt to impose any requirements as to 
quality of ideas, although quality of presentation in terms 
of clarifying policy alternatives is a basic objective. Ir- 
respective of how responsible the public may be in terms 
of willingness to enter into community decisions, this 
commendable attitude is of little avail unless intelligence 
is presented to it in a meaningful way.* This point has 


124“In view of the immensity and complexity of the volume of news poured 
upon the American public, careful and skillful interpretation of the significance 
of that news is more important and more valuable today than it ever was before. 
An interpretation made by a detached observer with wide information . . . can 
lead the average man to the truth in a fraction of the time it would take him 
to get there himself by floundering through the news with no guidance.” Ger- 
ald W. Johnson, The Monopoly of News, The Atlantic, Sept. 1950, p. 49, 51. 
The urgent necessity for the recruitment and training of opinion specialists, 
including analysts (an opinion elite) has been noted. See ALMOND, op. cit. supra 
note 24, at 157. Arthur Hays Sulzberger, publisher of the N.Y. Times, has 
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been expressed by the Commission on Freedom of the 
Press in the following words: 


In terms of quality, the information provided must be provided 
in such form, and with so scrupulous a regard for the wholesome- 
ness of the truth and the fairness of its presentation, that the 
American people may make for themselves, by the exercise of 
reason and conscience, the fundamental decisions necessary to 
the direction of their government and their lives.’*° 


said that the growing complexity of world events has created a need for inter- 
pretative reporting, and that the N.Y. Times has developed a large staff of 
experts with much knowledge in specific fields to meet this demand. “With the 
world so complex we have a right to look to these people for an explanation 
and for an extra dimension to the news.” N.Y. Times, May 23, 1953, p. 26, 
col. 7. CBS analyst Eric Sevareid, quoted in the N.Y. Times, Jan. 3, 1954, p. 
X-11, col. 1, has stated that “the problem with news is that it has become too 
complicated. It is no trouble for a newsman to obtain news. The difficulty is 
in making sense out of it and placing it in proper perspective. If you do a daily 
show, that is almost impossible. There isn’t time. . . The curse of this business 
is that there is an awful lot of planning but no thinking.” 

125 A FREE AND RESPONSIBLE Press 29 (1947). The scope of this problem is 
almost unbelievably complex. The reporting function generally is shifting from 
the individual (personal) to a technological, organizational basis. The radio- 
TV reporter, for example, as an individual, can no longer expect to be more 
than a small cog in the vast process of collecting, processing and analyzing the 
flow of events. The new science of cybernetics may offer some useful contri- 
butions toward a more orderly decision-making process. See WIENER, THE 
Human Use or Human Berncs 205-213 (1950). In discussing the immense 
volume of scientific knowledge now accumulating, the Washington Evening 
Star, Oct. 3, 1952, p. A-14, col. 1, has commented that the systematizing of 
factual information in just this one field has become a “problem of the first 
magnitude.” Continuing, it is asked: “How digest it all? . . How avoid, in 
short, the danger of being smothered by the avalanche of freshly discovered 
facts—facts that need to be correlated, facts that accumulate too fast for human 
beings either to understand or to use wisely?” The comment is made that Dr. 
Vannevar Bush has indicated that we should “resort to electronic and kindred 
devices to bring about a better cataloguing of existing information. . . And 
above all . . . he would encourage specially endowed individuals to become the 
‘integrators and interpreters’ of the great flood of significant but disconnected 
facts now pouring in on the world.” To the effect that we have had too much 
recent specialization without proper “delegation” of function see WALTER, op. 
cit. supra note 17, at 275. “The root of this evil is that facts accumulate at a 
far higher rate than does the understanding of them. Rational thought depends 
literally on ratio, on the proportions and relations between things. As facts 
are collected, the number of possible relations between them increases at an 
enormous rate. . . The remedy would seem to be to avoid burdening human 
brains with mechanical tasks. . . There are already plans for instruments to end 
this bondage of the brain, for delegating to machinery the menial but essential 
tasks of fact arrangement and appraisal, as the management of our bodies long 
since has delegated. Even quite simple equipment will give judgments at least 
as good as our own on the validity of our hypotheses, and suggestions as to how 
we can improve them and plan better experiments.” Jd. at 275. “The storage 
and arrangement of facts is familiar to us, whether in print or on film or on 
cards; but the mechanization of understanding, the use of machines to deter- 
mine significance, abstract meaning, and conduct logical arguments, is as strange 
and repulsive to many people as the notion of moveable type was five centuries 
ago.” Id. at 278. Others have also suggested that electronic computers may 
someday do much of man’s thinking. See N.Y. Times Editorial, Nov. 20, 1952, 
p. 30, col. 3. Existing mechanisms have the capacity to estimate the “probability 
of success in the future by analyzing the distribution of successes in the past.” 
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A few points require emphasis. First, the Free Forum 
does not conceive of the free speech principle being satis- 
fied by the popular notion that the only answer to a sing- 
ularly biased and distorted espousal is an equally biased 
and distorted reply. Difference of opinion is encouraged 
to the extent it casts light on the problem under discussion. 
The forum need not be infused with personal vilification 
in order to secure a vigorous discussion. On the contrary, 
a productive forum will expose and discard these un- 
wanted and cheapening intrusions. Second, the employ- 
ment of a standard of judgment as a means of measuring 
the relative merits of alternative proposals is an indis- 
pensable element in the making of rational choices. 
Third, the degree of supervision should be proportionate 
to the extent to which the forum is limited under con- 
textual situations. Such limitations together with the 
nature of the presentation will determine which of the 
three characteristics of the Free Forum will be subject to 
selection and to what extent. The more severe the limita- 
tions and commensurate need for supervision, the greater 
will be the opportunity for the forum director to handle 
the activity in accordance with Free Forum criteria. Of 
course, the extent to which the purpose of the Free Forum 
will be achieved will depend largely upon the competence 
with which the suggested criteria (or another appropriate 
framework) are administered. 

Intelligent adherence to these criteria on our contin- 
uously evolving limited forums will in the composite re- 
sult, be a close approximation to an open forum. The 
contributiveness element involves the selection of issues 
and participants (or opinions) with respect to the need 
of bringing such issues and participants to the focus of 
community attention. This in turn is dependent upon 


N.Y. Times, March 4, 1951, p. E-9, col. 6. There will always remain of course 
the necessity for the personal value element to enter the equation at some point 
which will counterbalance the tendency to mechanize thinking in any total 
sense. CBS and NBC networks utilized electronic computers to analyze develop- 
ing voting trends during the 1952 Presidential election. See N.Y. Times, Nov. 
2, 1952, p. X-11, col. 2. 
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whether the issues and participants have been previously, 
or, are being concurrently, utilized on other forums reach- 
ing substantially the same publics. Therefore, the end 
result will be the presentation of the broadest range of 
issues with the most diverse groups of participants con- 
sistent with the needs and demands of the publics served. 

Free Forum criteria have been set out after careful 
consideration of a systematic means of clarifying the goals 
of a democratic society with respect to the need for an 
informed and responsible citizenry in socio-political 
policy-making. Since the construction of the Free Forum 
involves an element of personal value preference, these 
criteria are not asserted to be necessarily the most satis- 
factory way of expressing those values of our society asso- 
ciated with the free speech principle. There may be 
more adequate general frameworks, or, at least, other use- 
ful dimensions with which to analyze our public issue 
discussion practices. But with respect to the discussion 
of socio-political issues in /imited media, the Free Forum 
Model is suggested as a constructive means of taking a 


rational, analytical approach to the problem of produc- 
tive decision-making. 




































































6. Application of the Free Forum to Specific Limited 
Media 


The Free Forum provides a basic standard of refer- 
ence for measuring public issue discussion performance in 
specific limited media. But in order to obtain a complete 
and realistic description, attention must be given to the 
total communication process, expressed by the formula: 
Who says What to Whom with what Purpose in which 
Channel to what Publics with what Effect? 

In evaluating broadcast practices, for example, order 
may be brought into the Radio-Television web of content 
control by an examination of the participants, their ob- 
jectives, their bases of control, their means of exerting 
this power in the broadcast structure, and the effects of 
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this control on the community. The Broadcasting In- 
dustry is an interwoven part of a complex institutional 
pattern and must be evaluated with respect to the numer- 
ous social, political and economic factors shaping its 
operations. 

To determine whether the Radio-TV media are effec- 
tively providing a forum encouraging the discussion of 
public issues in accordance with Free Forum standards, 
certain questions must be posed and appropriate research 
conducted. We should ask: Is our formal legal doctrine 
(court opinions and FCC decisions, rules and regula- 
tions) appropriately designed for the optimum attain- 
ment of Free Forum standards? Do practices in the 
broadcasting structure tend to hinder or facilitate discus- 
sion of public issues as measured by the Sensitivity, Rep- 
resentation and Clarification criteria? More specifically: 
(1) Who are the effective controllers of Radio-TV con- 
tent? (2) What continuing trends and conditions influ- 
ence the controllers with respect to policies and practices 
affecting Free Forum objectives? (3) Is a sufficient por- 
tion of broadcast time devoted to the discussion of public 
issues, having regard to station (and network) solvency 
and a usefully diverse overall program structure? 
(4) Are the more important issues granted priority on 
the succession of Radio-TV forums? (5) Do the most 
appropriate participants receive priority of access on 
specific issues? (6) Is the privilege of reply granted to 
oppose the initial espousal in proper cases? (7) What 
system is employed for choosing commentators and an- 
alysts? Is it in conformance with a balanced presentation 
on the basis of Free Forum criteria? (8) What factors 
are controlling in the selection of issues and participants 
on panel discussion programs? (9) With reference to 
stated goals and controlling trends and conditioning fac- 
tors, what are the relative merits of various alternative 
proposals for more productive public issue discussion 
practices? What organizational developments are neces- 
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sary for effective implementation of Free Forum criteria? 
(10) To what extent can governmental intervention, 
whether of a coercive or facilitative character, contribute 
to the attainment of Free Forum objectives? 

A comprehensive examination of broadcasting public 
issue discussion practices as outlined above would un- 
doubtedly produce much helpful information and point 
the way to effective remedial action.’ But even at this 
stage of the inquiry certain assumptions can be made, 
namely, that whatever governmental intervention may be 
found desirable, it will have to be coupled with organ- 
ized demands from interested community groups and 
genuine volitional efforts by the principal controllers in 
the broadcasting industry in order to achieve designated 
goals. “Solution” of the decision-making problem in 
Radio-TV must accompany, though it may to some ex- 
tent lead, its “solution” in other community institutions. 

126 A study, within rather restricted limits, of the type suagested has been 


made. See Mayo, Rapio-TELEvISION Free Forum (1953) (J.S.D. Thesis— 
Yale University Law Library). 





THE FIFTH AMENDMENT AND FEDERAL 
IMMUNITY STATUTES t 


ROBERT G. DIXON, JR.* 
INTRODUCTION 


In the latter days of the development of the common 
law in England a principle emerged which has never 
ceased to trouble legislators and administrators in their 
fact-gathering activities, namely, the guarantee against 
compulsory self-incrimination. Analysis of the historical 
derivation of this principle* points to the conclusion that 
it was a reaction against the practice, especially in eccle- 
siastical courts and the Stuarts’ Star Chamber, of engag- 
ing in “fishing expeditions” and of forcing disclosure of 
incriminating facts by putting a person on his oath. For 
refusal to take an oath and make an answer the witness 
could be subjected to physical compulsion.? Lurking in 
the background of virtually all the cases in this formative 


period was the factor of religious or political persecution 
—an attempt to use the power of the criminal code to 
coerce orthodoxy in faith or politics.* ‘The cases were one 


¢ This article will be published in two parts. Part II will appear in the 
April issue. 

* Assistant Professor of Government and Politics, University of Maryland. 
A.B., Syracuse University 1943, Ph.D., Maxwell Graduate School, Syracuse 


University 1947. Ford Foundation Faculty Fellowship, Stanford Law School 


18 WicmorE, Evipence § 2250 (3d ed. 1940); Corwin, The Supreme Court’s 
Construction of the Self-Incrimination Clause, 29 Micx. L. Rev. 1 (1930); 
Morgan, The Privilege Against Self-Incrimination, 34 Minn. L. Rev. 1 (1949) ; 
Pittman, The Colonial and Constitutional History of the Privilege Against Self- 
Incrimination in America, 21 Va. L. Rev. 763 (1935). 


2 Lilburne’s Trial, 3 How. St. Tr. 1315 (1637). For refusing to answer 
interrogatories unrelated to the charge for which he was arrested, Lilburne was 
whipped and pilloried by direction of the Council of Star Chamber. 8 Wic- 
MORE, EvIDENCE § 2250 (3d ed. 1940). 

8 This same observation may be made concerning the landmark cases from 
which the prohibition of unreasonable searches and seizures emerged. See 
Entick v. Carrington, 2 Wils. K. B. 275, 19 How. St. Tr. 1030, 95 Eng. Rep. 
807 (1765) ; Wood, The Scope of the Constitutional Immunity Against Searches 
and Seizures, 34 W. Va. L. Q. 1 (1927). What John Lilburne did for the 
privilege against self-incrimination in the seventeenth century, John Wilkes did 
for the immunity against unreasonable searches and seizures in the eighteenth 
century. 

[ 447 } 
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facet of the seventeenth century struggle to contain the 
monarchy and subordinate it to the instruments of popular 
government. It is striking that the landmark cases in the 
development of the privilege did not involve the com- 
pulsory disclosure of crime in the usual common law cate- 
gories of offenses against the person, property, or the pub- 
lic. Such categories comprise virtually all of the Amer- 
ican cases on the topic. And yet the principle of a right of 
silence which emerged out of these seventeenth century 
religious and political persecutions was almost at once 
generalized into a right of silence in the face of any in- 
criminating question in a criminal or civil proceeding.* 
Within a few decades in England the principle was ex- 
tended to prevent production of corporate and official 
papers’ and to protect defendants against the production 
of incriminating material in the hands of certain third 
parties.° 

In this broad form the common law privilege, which 
was incorporated into the Fifth Amendment’ as the guar- 


antee against self-incrimination, stands in uneasy opposi- 
tion to the principle that “the public has a right to every 
man’s evidence.” *® As the “right of the public” has been 
underscored by the growth of the national economy and 
the consequent proliferation of governmental activity, 


48 Wicmore, Evmence § 2250 (3d ed. 1940). In Regina v. Mead, 2 Ld. 
Raym. 927, 92 Eng. Rep. 119 (1703), the protective principle was extended to 
include private records as well as testimony. See also Rex v. Dixon, 3 Burr. 
1687, 97 Eng. Rep. 1047 (1765); Entick v. Carrington, supra, note 3. 

5 Rex v. Purnell, 1 Wils. 239, 95 Eng. Rep. 595 (1748) ; Crew v. Saunders, 
2 Strange 1005, 93 Eng. Rep. 997 (1727); Rex v. Worsenham, 1 Ld. Raym. 
705, 91 Eng. Rep. 1370 (1701). 

6 Pritchett v. Smart, 7 C. B. 625, 137 Eng. Rep. 247 (1849); King v. Heyden, 
1 Black. W. 351, 96 Eng. Rep. 195 (1762); Rex v. Purnell, supra, note 5; 
Rex v. Cornelius, 2 Strange 1210, 93 Eng. Rep. 1133 (1744); Rex v. Worsen- 
ham, supra, note 5 

7™U. S. Const. Amenp. V. “. .. nor shall any person . .. be compelled 
in any criminal case to be a witness against himself...” A literal reading 
of the Fifth Amendment would confine the guarantee against compulsory self- 
incrimination to “criminal proceedings,” but the legal meaning of this guarantee, 
both at common law and in the Amendment, has been much broader. With 
various exceptions, the guarantee prevents compulsion of incriminating testi- 
mony in any proceeding. See Corwin, supra, note 1, at 3 et seq. 

8 Words of Lord Chancellor Hardwicke, debate in House of Lords, 1742, on 
Bill for Indemnifying Evidence, 12 Copprrr’s PARLIAMENTARY History 675, 
693; quoted in 8 Wicmore, Evipence § 2192 (3d ed. 1940). 
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courts have refined and confined the constitutional privi- 
lege. 

And yet, that the Fifth Amendment still has force to 
thwart governmental investigations is evidenced by the 
frequency with which witnesses before congressional in- 
vestigating committees have asserted successfully a con- 
stitutional privilege of silence on grounds of possible self- 
incrimination.*° The widespread dissemination through 
television broadcasts of the Kefauver crime investigation 
hearings, with its parade of witnesses claiming a right of 
silence under the Fifth Amendment, made the “privilege 
against self-incrimination” virtually a household byword. 
The committee was moved to propose new legislation to 
strengthen the hand of Congress in this field.” 

There are some, motivated by a concern for effective 
governmental fact-gathering, who would drastically alter, 
if not abolish, this privilege.“ Granting the existence of 
the privilege in the Fifth Amendment restricting federal 
action the question remains: how can the competing inter- 
ests of disclosure and silence be adjusted? A modus v1- 
vend which has achieved widespread acceptance and use 
is the “immunity bath” technique—a formula whereby 
the legislature compels an exchange of the constitutional 
privilege of silence for a statutory immunity from prose- 
cution. Statutes granting such immunity are often re- 
ferred to as compulsory testimony acts. At the federal 
level such statutes date back to 1857. Despite almost a 

9 Carr, THE House CoMMITTEE ON UN-AMERICAN Activities: 1945-1950, 
433n, 433-437 (1952); Meader, Limitations on Congressional Investigations, 
47 Micu. L. Rev. 775 (1949); Moore, Kefauver Investigation in Perspective, 
55 Dick. L. Rev. 246 (1951); Shientag, The Right to Refuse to Answer, NEw 
ee Times MacazinE (April 22, 1951, p. 40); Stamps, The Power of 

ongress to Inquire and Punish for Contempt, 4 Baytor L. Rev. 29, 44-4 


(1951); Comment, Rights of Witnesses before Congressional Investigatory 
Committees, 35 Marg. L. Rev. 282 (Win. 1951-1952). 

10 Sen. Rep. No. 725, 82d Cong., Ist Sess. 95 (1951). See note 91, infra. 

11 For a brief collection of comment see 8 WicMorE, EvipENCE § 2251. Especi- 
ally instructive is 7 BENTHAM, RATIONALE OF JUDICIAL EvipENCE 452 et seq. 
(Bowring’s ed.). Cf. Adamson y. People of California, 332 U.S. 46 (1947), 
reafirming the established viewpoint of the Supreme Court that the guarantee 
against self-incrimination is not a freedom sufficiently fundamental to qualify for 
protection from state infringement under either the privileges and immunities 
clause or the due process clause of the Fourteenth Amendment. 


5 
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century of history, federal law in this field shows impor- 
tant disuniformities which serve to complicate the inves- 
tigatory process both for the interrogator and for the wit- 
ness. A review and assessment of federal immunity acts 
from the standpoints of historical development, technique, 
and policy are the aims of the present article. 


HISTORICAL DEVELOPMENT 


The initial federal immunity statute was an act passed 
by Congress in support of its own investigating activities. 
Plagued by newspaper reports of congressional corrup- 
tion in the form of members’ extorting money from 
private persons interested in certain legislation, the 
House of Representatives of the thirty-fourth Congress 
authorized an investigating committee.” It developed 
that Mr. Simonton of the New York Times had substan- 
tial knowledge of the corrupt activities of certain House 
members. He testified that members had approached him 
for assistance in extortion activities. He refused to give 
the names of the members concerned, pleading that he had 
been informed of these activities only after an advance 
pledge of confidence which he would not violate.” There 
was sound precedent for the committee, in the face of this 
contumacy, to request the House of Representatives to 
imprison the witness for contempt.** Two considerations 
induced the committee to pursue a different course. Be- 
cause the power of the House to punish for contempt was 
deemed to terminate with the expiration of each Con- 
gress,” Mr. Simonton’s imprisonment could last only for 
five weeks, it then being near the end of the session. In 
principle it did not appear to be a satisfactory state of 
affairs for the power of the House to support its investiga- 
tions by a contempt action to vary with the date on which 

12 Conc. Grove, 34th Cong., 3rd Sess., 403 et seg. (1857). 

18 [bid. 


14 Anderson v. Dunn, 6 Wheat. 204 (1821). 
15 Jd. at 231. 
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the contumacy occurred.** Further, the committee feared 
that other witnesses in this same matter would hamper the 
investigation by claiming silence on a ground not invoked 
by Mr. Simonton—the privilege against self-incrimina- 
tion.” 


The committee, in reporting this situation to the House, 
requested that it pass forthwith a corrective bill drafted 
by the committee.* The first section of the proposed 
measure made it a misdemeanor punishable through judi- 
cial action to refuse to testify before Congress or one of 
its committees. The second section provided that a wit- 
ness should not be prosecuted “. . . for any fact or act 
touching which he shall be required to testify.”** Much 
of the debate on this measure in both houses of Congress, 
preceding its passage,” centered on this immunity pro- 


16 A consideration inducing some senators to view with disfavor a reliance 
oy upon the power of either House to imprison for contempt was the 
painful recollection of previous resort to this power. The Senate had sought 
to punish a person for publishing in the New York Herald a Mexican treaty 
pending before the Senate in executive session. Conc. GLose, 34th Cong., 3d 
sess. 438, 440 (1857). Because of uncertainty of power and procedure, the 
man was committed to the custody of the Sergeant at Arms who gave him 
“the best room in his house and the best meat and best liquor that the city 
afforded . . .” Comment of Senator Hale of N. H., ibid. The Senate paid 
$500 to the Sergeant at Arms for this service, $500 for a lawyer to support 
the Senate in the habeas corpus proceeding, and then after a few days, released 
the witness. 

17 Id. at 405-406, comment by Congressman Orr of South Carolina, who in- 
troduced the bill for the committee. 

18 Jd. at 404. 

19 Tbid. ‘ 

20 The measure, as modified slightly during the debate in the House and 
enacted, provided as follows: 


“That any person summoned as a witness by the authority of either House of 
Congress to give testimony or to produce papers upon any matter before either 
House, or any committee of either House of Congress, who shall wilfully make 
default, or who, appearing, shall refuse to answer any question pertinent to the 
matter of inquiry in consideration before the House or committee by which he 
shall be examined, shall in addition to the plans and penalties now existing, be 
liable to indictment as and for a misdemeanor, in any court of the United States 
having jurisdiction thereof, and on conviction, shall pay a fine not exceeding one 
thousand dollars and not less than one hundred dollars, and suffer imprisonment 
in the common jail not less than one month nor more than twelve months. 

“Sec. 2. - no person examined and testifying before either House of 
Congress, or any committee of either House, shall be held to answer criminally 
in any court of justice, or subject (sic) to any penalty or forfeiture for any 
act or fact touching which he shall be required to testify before either House 
of Congress or any committee of either House as to which he shall have testi- 
fied before or after the date of this act, and that no statement made or paper 
produced by any witness before either House of Congress or before any 
committee of either House, shall be competent testimony in any criminal pro- 
ceeding against such witness in any court of justice; and no witness shall 
hereafter be allowed to refuse to testify to any fact or to produce any paper 
touching which he shall be examined by either House of Congress, or any 





452 THE GEORGE WASHINGTON LAW REVIEW 


vision in the second section which was designed, as Con- 
gressman Henry W. Davis of Maryland said “. . . to 
grant a parliamentary pardon beforehand to every wit- 
ness who, on the summons of the House or a committee, 
shall appear before them and testify to any fact of which 
he may have been guilty.”* The dual purpose accom- 
plished by the second section was “. . . on the one hand, 
that the witness shall be free from all difficulty by reason 
of his subjecting himself to a criminal prosecution; and, 
on the other hand, that he shall not have the cover of say- 
ing that he cannot answer questions for fear he may crim- 
inate himself.” ” 

Although there were no judicial precedents, it was gen- 
erally assumed that the constitutional or at least the com- 
mon law privilege of silence was as applicable to con- 
gressional committees as to any other form of official pro- 
ceeding.” Such has been the viewpoint of the courts 
in recent cases although there has as yet been no square 
holding on this question by the United States Supreme 


Court.* Some points which were subsequently much 


committee of either House, for the reason that his testimony touching such 
fact or the production of such paper may tend to disgrace him or otherwise 
render him infamous: Provided, that nothing in this act shall be construed to 
exempt any witness from prosecution and punishment for perjury committed 
by him in testifying as aforesaid.” 

Section 3 of the act provided for certification of contumacy to the district 
ew for the District of Columbia. 11 Strat. 155 (1857), 2 U.S.C. § 192 


vt 

21 Conc. Grose, 34th Cong., 3d Sess. 427 (1857). 

22 Id. at 428. 

23 Jd. at 406, remarks of Congressman Orr. See remarks of Congressman 
Davis of Maryland, id., 428. A few members of Congress have urged on oc- 
casion that the self-incrimination clause in the Fifth Amendment, like other 
personal guarantees, should be treated as having no application to congressional 
ee See EpERLING, CONGRESSIONAL INVESTIGATIONS, 287, 251-253 

1 


24 An early court case on this question is United States v. Fall and Doheny, 
Sup. Ct. of Dist. of Col., available in U.S. Daily, Dec. 1, 1926, p. 15 and De- 
cember 2, 1926, p. 7. The two defendants were prosecuted for conspiracy to 
defraud the Government in connection with the Teapot Dome affair and part of 
the Government’s evidence was derived from voluntary testimony of these two 
before a congressional committee The defendants sought to have the evidence 
excluded under the 1857 Congressional immunity statute as amended in 1862. 
The court denied their plea, holding that by voluntarily testifying the defendants 
had waived both their constitutional privilege and their statutory immunity. 
The court thus gave implicit recognition to the self-incrimination privilege and 
linked the immunity statute to the constitutional guarantee. In subsequent 
cases the courts, including the Supreme Court, repeatedly have given such im- 
plicit recognition to the applicability of the privilege against self-incrimination 
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controverted were raised in the debate: whether the im- 
munity was like a prospective pardon and could be de- 
clined ;” whether Congress could extend the immunity 
to subsequent prosecutions in state courts as well as fed- 
eral courts;” whether the statute could be used to force 
disclosure by agents of the executive of state secrets.” 

In their zeal to give investigating committees effective 
power to compel testimony” the members of the thirty- 
fourth Congress had phrased an immunity provision 
which could be, and soon was, abused. By cleverly pro- 
voking an inqury and getting the right questions and an- 
swers into the record, a criminal could take advantage 
of the clause extending immunity “. . . for any fact or act 
touching which he shall be required to testify.” Because 
of the operation of this law the prosecution of persons 
concerned in the embezzlement of some two million dol- 
lars of Indian trust bonds from the Department of In- 
terior was quashed.” It was stated in Congress that 
“every day persons are offering to testify before the inves- 


to congressional investigations, e.g., U.S. v. Bryan, 339 U.S. 323 (1950). In the 
Bryan case Chief Justice Vinson noted that the function of the 1857 statute 

“was to provide an immunity in subsequent criminal proceedings to witnesses 
before congressional committees, in return for which it was thought that 
witnesses could be compelled to give self-incriminating testimony.” Jd. at 335. 
See also Carr, THE House ComMMITTEE oN UN-AmeriIcAN Activities, 414 
et seq. (1952) ; ae. The Privilege Against Self-Incrimination, 34 MINN. 
L. Rev. 1, 31 (1949). 

25 Congressman Marshall of Kentucky, Conc. GLose, 34th Cong., 3d Sess. 431. 
See text, infra, at note 55. 

26 Congressman Washburn of Maine, id. at 429; Senator Hale, id. at 434- 
435. See text, infra, at note 107. 

27 Congressman Dunn of Indiana, id. at 431. This question, a matter of 
delicacy now as then, has been deemed generally to be more a matter of ex- 
pediency and accommodation than of legal power. See Congressional Demands 
for Information ee the President, 1 Stan. L. Rev. 256 (1949); Warren, 
Presidential Declaration of Independence, 10 B.U.L. Rev. 1 ( 1930) ; MeEmor- 
ANDUM ON PROCEEDINGS INVOLVING CONTEMPT OF CONGRESS AND ITs ComM- 
MITTEES, Unitep States SENATE (January 6, 1947) 15-20. 

28 It should be noted that there is an important distinction between the op- 
erating effect of imprisonment under a direct contempt action by Congress, and 
imprisonment under this misdemeanor provision. The former is coercive, the 
imprisonment, terminating when the witness yields and testifies. The latter 
is solely punitive, placing the matter beyond the control of Congress. One 
observer deems this a reason why the misdemeanor provision was not used 
for forty years until In re Chapman, 166 U.S. 661 (1897), the Congress pre- 
ferring to deal directly with the witness. Carr, THE Houst CoMMITTEE ON 
Un-American Activities, 420-421 (1952). 

29 Conc. GLose, 37th Cong., 2d Sess. 364 (1862), remarks of Congressman 
Wilson of Iowa; id. at 387, remarks of Senator Wade of Ohio. 
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tigating committees of the House in order to bring them- 
selves within the pardoning power of the act of 1857.” 
As a consequence, in 1862 the congressional immunity stat- 
ute was amended and narrowed to its present form.” Sub- 
sequent incriminating use of the actual “testimony” given 
was still prohibited, but the door was opened to use of a 
witnesses’ testimony to ferret out other, admissible evi- 
dence. Senator Benjamin F. Wade of Ohio seemed to 
express the feeling of Congress when he said, “That is 
all that a rascal ought to have at the hands of justice, even 
more than he ought to have.” * Under the Constitution, 
however, as interpreted by the Supreme Court, the “ras- 
cal” is definitely entitled to much more. 

The court test did not come for several decades, and 
then involved Section 860 of the Revised Statutes which 
contained a substantially similar provision immunizing 
“testimony” given in connection with judicial proceed- 
ings. The Act® from which R.S. 860 was derived was an 
administration measure passed in 1868 for the more effec- 


tive administration of justice.** In itself it contained no 


80 Jd. at 364, Congressman Wils 

8112 Star. 333 (1862), R.S. 859, "8 U.S.C. § 3486 (1946). The following 
provision was substituted for the second section of the 1857 statute: “That 
the testimony of a witness examined and testifying before either House of 
Congress, or any committee of either House of Congress, shall not be used 
as evidence in any criminal proceeding against such witness in any court of 
justice: Provided however, that no official paper . . . shall be held or taken 
to be included within the privilege . . . Provided, that nothing in this act shall 
be construed to exempt any witness from prosecution and punishment for per- 
jury committed by him in testifying as aforesaid.” 

82 Conc. GLose, 37th Cong., 2d Sess. 429 (1862). 

3815 Strat. 37 (1868). Titled “An act for the protection in certain cases of 
persons making disclosures as parties, or testifying as witnesses,” the statute 
contained the following provision: “That no answer or other pleading of any 

arty, and no discovery, or evidence obtained by means of any judicial proceeding 

rom any party or witness in this or any foreign country, shall be given in 
evidence, or in any manner used against such party or witness, or his property 
or estate, in any court of the United States, or in any proceeding by or before 
any officer of the United States, in respect to any crime, or for the enforce- 
ment of any penalty or forfeiture by reason of any act or omission of such 
party or witness: Provided, That nothing in this act shall be construed to 
exempt any party or witness from prosecution and punishment for perjury 
committed by him in discovering or testifying as aforesaid.” 

84 One Congressman spoke of special reasons of state warranting the passage 
of this measure at this time. Referring to a case filed in England at the in- 
stance of Government concerning the assets of the dead confederacy, in which 
testimony of parties who acted as Confederate agents and owned property 
in the United States was necessary to make out the case, he said: “. . . it 
was pleaded by the party . that being a citizen of the United States he 
would be subjected to forfeiture under acts of Congress. ... An answer would 
necessarily involve disclosure of his relation to the rebel. government. On 
demurrer it was decided by the vice-chancellor, and afterwards by the chancel- 
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compulsion of testimony, but by obviating any “pains and 
penalties” which might otherwise result from testimony 
it excluded the factor of self-incrimination and thus 
opened the way for compulsion of recusant witnesses 
through the ordinary judicial power of contempt.” The 
Act was passed by a unanimous vote in each House, the 
only serious objection being raised by Senator John B. 
Henderson of Missouri® who felt the Act was unduly 
generous in extending immunity to any “answer or plead- 
ing” whether given voluntarily or under compulsion.” 

Both the 1863 measure relating to Congress and the 
1868 law relating to judicial proceedings gave a degree 
of immunity which corresponded to that found in many 
early state statutes.°° This immunization of the “testi- 
mony,” only, was deemed adequate in a number of state 
and lower federal court cases for several decades.” In 
the leading New York case of People v. Kelly,” cited 
approvingly in subsequent lower federal court cases, 


lor, that the party could not be held to answer. This testimony is important, 
and this bill is to put the party in such position that he shall be relieved from 
the liability to which he is now subject.” Congressman Williams of Pennsyl- 
vania, Conc. Giose, 40th Cong., 2d Sess. 1334 (1868). But in Boyd v. United 
States, 116 U.S. 616 (1886), at p. 632, Justice Bradley speaking for the major- 
ity said that the 1868 law was ‘passed to protect parties against the rather 
stringent search and seizure provisions of the revenue acts of 1863 and 1867. 

onc. Grose, 40th Cong., 2d Sess. 950-951 (1868), remarks of Senator 
Henderson of Missouri. 


87 See U.S. v. Smith, 47 Fed. 501, 503-504 (C.C.D.N.H. 1891) construing 
the statute to apply only where the witness or party had been compelled. Buf 
see Counselman vy. Hitchcock, 142 U.S. 547, 564 (1892), where the court said: 
“That section must be construed as declaring that no evidence obtained from a 
witness by means of a judicial proceeding shall be given in evidence, or in 
any manner used against him or his property or estate, in any court of the 
United States, in any criminal proceeding, or for the enforcement of any 
penalty or forfeiture.” 

388 WicMmorE, Evmence § 2283, n.4 fad ed. 1940). 

89 US. v. McCarthy, 18 Fed. 87,89 C.C.S.D.N.Y. 1883); U.S. v. Williams, 
28 Fed. Cas. No. 16717, p. 670 (C. C.S.D. Ohio 1872); In re Strouse, 23 Fed. 
Cas. No. 13,548, p 261 (D. Nev. 1871); U.S. v. Brown, 24 Fed. Cas. No. 
14,671, p. 1273 (D. Ore. 1871); In re Phillips, 19 Fed. Cas. No. 11,097, p. 506 
(D. Va. 1869 . 

4024 N.Y. 74 (186 

41 U.S. v. McCarthy, ‘18 Fed. 87,89 (C.C.S.D.N.Y. 1883), U.S. v. Williams, 
28 Fed. Cas. No. 16717, 1B 670 (C. 'C.S.D. Ohio 1872); In re Phillips, 19 Fed. 
Cas. No. 11,097, p. 506 (D. Va. 1869). 
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the issue of constitutional adequacy of such a statute was 
squarely raised in a contempt action against a witness who 
refused to testify before a grand jury investigating alleged 
bribery of New York city councilmen. The court recog- 
nized that possession of the witness’ testimony might 
point out to the prosecutor “sources of evidence which he 
would otherwise be ignorant of, and in this way the wit- 
ness might be prejudiced.” “” Without extensive discus- 
sion of the common law scope of the privilege against self- 
incrimination, the court dismissed this consideration. “But 
neither the law nor the Constitution is so sedulous to 
screen the guilty as the argument supposes. If a man 
cannot give evidence upon the trial of another person 
without disclosing the circumstances which will make his 
own guilt apparent, or at least capable of proof, though 
his account of the transactions should never be used as 
evidence, it is the misfortune of his condition, and not any 
want of humanity in the law.” * 

Litigation involving the construction and application 
of the 1868 law was slight and there was none at all re- 
garding the immunity section of the statute dealing with 
congressional investigations. But by the date of Counsel- 
man v. Hitchcock “ in which the constitutionality of the 
1868 law“ was successfully challenged in a prosecution 
under the Interstate Commerce Act, the immunity bath 
technique had become such a vital part of federal law en- 
forcement procedure that Congress swiftly acted to restore 
it to effectiveness. Despite the late date in our constitu- 
tional history, the Counselman case provided only the 
second opportunity for the Supreme Court to consider the 
privilege against self-incrimination,® and the first oppor- 

4224 N.Y. 74, 83 (1861). 

43 [bid. See also State vy. Quarles, 13 Ark. 307, 311 (1853). 

44142 U.S. 547 (1892). 

4515 Strat. 37 (1868). 

46 The first case in which the issue of self-incrimination was squarely raised 
in the Supreme Court was Boyd v. U.S., 116 U.S. 616 (1886) which voided 
Section 5 of the Revenue Act of 1874 (18 Srar. 186). Section 5 provided 


that in all non-criminal revenue proceedings the government attorney “when- 
ever, in his belief, any businessbook . . . belonging to or under the control of 
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tunity to consider the Fifth Amendment’s coverage of acts 
“tending” to incriminate. In a ruling which has invoked 
the sharpest strictures from Dean Wigmore,” the Court 
said that an immunity statute to be valid must be as exten- 
sive as the constitutional privilege which it purports to 
replace. Interpreting the Fifth Amendment to apply to 
any testimony which might tend to incriminate, it voided 
the statute because it “would not prevent the use of his 
testimony to search out other testimony to be used in evi- 
dence against him or his property, in a criminal proceed- 
eS 

Congress hastened to the aid of the Interstate Com- 
merce Commission after the adverse decision in the Coun- 
selman case and promptly passed a new statute,** but 
neglected to repeal the now ineffective R.S. 860 based on 
the 1868 law.” More importantly, without any discus- 
sion of the matter so far as the record discloses, Congress 
departed from the blanket approach of R.S. 860 which 
had applied to all testimony in a judicial proceeding at 
the instance of an executive agency. It elected to proceed 
piecemeal in the matter of immunity statutes relating to 


the defendant . . . will tend to prove any allegation made by the United States, 
may make a written motion, particularly describing such book . . . and setting 
forth the allegation . . . and if defendant . . . shall fail or refuse to produce 
such book . . . the allegations stated in the said motion shall be taken as con- 
fessed unless . . . refusal . . . (be) explained to the satisfaction of the court.” 
Aaron Burr’s Trial, Robertson’s Rep. I, 208, 244 (1807) in which Chief Justice 
Marshall approved a witness’ refusal to testify, was in the Circuit Court for 
the district of Virginia. 8 WicmoreE, Evipence, § 2260 (3d ed. 1940). 
47 Jd. at §§ 2261, 2283. 


48 Counselman v. Hitchcock, 142 U.S. 547, 564 (1892). This “tendency to 
incriminate” doctrine is analyzed, infra, in the section entitled “Legal Issues.” 
4927 Srat. 443, 49 U.S.C. § 46 (1946). 


5015 Srat. 37 (1868). Repeal of this statute was provided in the original 
committee revision of the 1893 statute but was eliminated prior to passage. 
23 Conc. Rec. 6332 (1893). Repeal was finally effected in 1910, after much 
mischief had resulted. 36 Stat. 352 (1910). Though ineffective to aid the 
Government in compelling testimony, R.S. 860 nevertheless operated to im- 
munize testimony actually given, even where the Government had no intention 
or awareness of this effect. As noted in the report of the House Judiciary 
committee, under R.S. 860 a witness may go on the stand and “testify as to 
any matter whatever, even of his own volition and, whether incriminatory or 
not, his testimony can not thereafter be brought up against him in any criminal 
proceeding. He can not be confronted with his own testimony or his own 
previous statement under oath even on cross-examination. The statute has 
become a shield to the criminal and an obstruction of justice.”’ H.R. Report 
No. 266, 61st Cong., 2d Sess. (1910). 
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executive investigations and law enforcement, and con- 
fined the new act to I.C.C. investigations and other pro- 
ceedings growing out of the Interstate Commerce Act. 
The 1893 statute, since referred to as the “model act,” 
phrased the immunity formula as follows: 

No person shall be excused from attending and testifying or 
from producing books, papers . . . before the Interstate Com- 
merce Commission, or in obedience to a subpoena of the com- 
mission . . . or in any cause or proceeding . . . growing out 
of any alleged violation of chapter 1 of this title . . . for the 
reason that the testimony or evidence . . . required of him, may 
tend to criminate him or subject him to a penalty or forfeiture. 
But no person shall be prosecuted or subjected to any penalty or 
forfeiture for or on account of any transaction, matter or thing, 
concerning which he may testify, or produce evidence, documen- 
tary or otherwise, before said commission, or in obedience to its 
subpoena . . . or in any such case or proceeding. . . .®* 

Within a year the new immunity statute was held void 
by a district court for the northern district of Lllinois, 
which understood the Counselman opinion to leave open 
the question of compelled self-disclosure of disgrace. The 
district court then went on to interpret the Fifth Amend- 
ment as extending protection “to all consequences of dis- 
closure.” Protection was to be extended, not merely 
against possible self-incrimination, but against any possi- 
ble opprobrium which might result from compelled dis- 
closure. Since no statute could possibly go so far as to 
avert the possibility of opprobrium, the court was saying 
in effect that the Fifth Amendment conferred an absolute 
right of silence. 

Two years later in the now classic opinion of Brown v. 
Walker the Supreme Court defined more precisely the 
kind of danger which the Fifth Amendment guards 
against and which a compulsory testimony statute must 
likewise meet. Again the cause of action was refusal to 
testify before a grand jury concerning an alleged rate vio- 
lation under the Interstate Commerce Act. The witness 

5127 Srat. 443 (1893); 49 U.S.C. § 46 (1946). 


52. U.S. v. James, 60 F. 257, 265 (D. Ill. 1894). 
53161 U.S. 591 (1896). 
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was auditor of the railroad. Because the witness did not 
have any apparent responsibility for the allegedly illegal 
policies, the court doubted that self-incrimination was 
possible. The primary purpose of the plea appeared to 
be to shield the railroad and those officers who were re- 
sponsible for the alleged illegal acts. For the sake of the 
constitutional issue the court assumed both the possibility 
of self-incrimination and of disgrace, and went on to give 
a complete vindication of the 1893 immunity statute. It 
was approved as giving to the accused all the protection 
to which he was entitled under the Fifth Amendment, for 
he could not be prosecuted subsequently for “. . . any 
transaction, matter or thing, concerning which he may 
testify or produce evidence.” * Justice Brown concluded 
that “while the constitutional provision in question is 
justly regarded as one of the most valuable prerogatives 
of the citizen, its object is fully accomplished by the statu- 
tory immunity, and we are, therefore, of the opinion that 
the witness was compellable to answer. . . .”” The legis- 
lative mandate, satisfying the Constitution, was final and 
left to the witness only the choice of testifying or of being 
subjected to the authorized criminal penalties. 

Brown v. Walker placed the immunity bath technique 
on solid constitutional foundations which have not since 
been shaken. But a decade had not passed before the 
need for further refinement of the technique was sharply 
presented in the “Beef Trust” case, United States v. 
Armour, which became a national cause celebre and 
evoked a special presidential message to Congress. The 
issue was joined on July 1, 1905, when the leading meat 
packers, who had already been placed under injunction 
not to violate the Sherman Act, received further attention 
from the Department of Justice in the form of a criminal 
indictment for allegedly conspiring to restrain and mon- 

6427 Srat. 443 (1893), 49 U.S.C. § 46 (1946). 

55 Brown v. Walker, 161 U.S. 591, 610 (1896). A more complete discussion 


of this case occurs, infra, in the section entitled “Legal Issues.” 
56 142 F. 808 (N.D. Ill. 1906). 
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opolize trade and commerce.” ‘The packers filed pleas 
of immunity, alleging that immunity from prosecution 
had accrued to them by virtue of the contemporary inves- 
tigation of these same matters by the Commissioner of 
Corporations. 

To be sure, the latter official, James R. Garfield, had 
made an investigation pursuant to a resolution of the 
House of Representatives and published a report approx- 
imately four months before the indictment was filed.” 
During the investigation the packers, after advance con- 
sultation with Garfield concerning their rights and his 
powers, had opened their books and records to his agents.” 
There were at least two relevant immunity statutes, which 
had been passed in 1903, in support of the Commissioner’s 
investigatory powers. One of these statutes, enacted Feb- 
ruary 14, 1903,° had incorporated by reference the suc- 
cessful immunity act of 1893, with the added apparent re- 
quirement that to acquire immunity the witness must tes- 
tify under oath in response to a subpoena at the instance of 


the government. The other statute, enacted February 
25, 1903, was very loosely worded and appeared to re- 


57 [bid. 

58 Jd. at 810, 815. 

59 Td. at 812-813. 

60 Act to establish the Department of Commerce and Labor, February 14, 
1903, 32 Stat. 825, 828. Section 6 of the Act provided as follows: “The Com- 
missioner [of Corporations] shall have power . . . to gather such information 
and data as will enable the President of the United States to make recommen- 
dations to Congress for legislation for the regulation of such commerce, and 
to report such data to the President from time to time as he shall require. .. . 
In order to accomplish [these] purposes . . . the said Commissioner shall 
have and exercise the same powers and authority in respect to corporations 
as is conferred upon the Interstate Commerce Commission in said ‘Act to 
regulate commerce’ . . . so far as the same may be applicable, including the 
right to subpoena and compel the attendance and testimony of witnesses and 
the production of documentary evidence and to administer oaths. All the 
requirements, obligations, liabilities, and immunities imposed or conferred by 
said ‘Act to regulate commerce’ (24 Stat. 379, 1887) and by ‘An Act in relation 
to testimony before the Interstate Commission,’ (27 Stat. 443, 1893) .. . shall 
also apply to all persons who may be subpoenaed to testify as witnesses or to 
produce | documentary evidence in pursuance of the authority conferred by this 
section. 

61 Act making appropriations for the legislative, executive, and judicial ex- 

ses of the Government, February 25, 1903, 32 Star. 854, 903-904, 15 U.S.C. 

32 (1946). The Act appropriated $500,000 for special counsel and agents 
under the Attorney General for the enforcement of certain commerce and anti- 
trust laws and provided “that no person shall be prosecuted or be subjected to 
any penalty or forfeiture for or on account of any transaction, matter, or 
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quire neither a subpoena nor even a governmental request 
for the witness’ evidence as prerequisites for immunity.” 
Congress of course, as a matter of policy, may make the 
immunity statute broader than the constitutional privilege, 
which is available only when claimed in the face of testi- 
monial compulsion.® 

The Government sought to counter the immunity pleas 
by arguing that a subpoena and oath were prerequisite 
formalities to the acquisition of immunity. These formal- 
ities concededly not having been met, the Government 
asserted that the disclosure of data had been essentially 
“voluntary,” thus operating as a waiver both of the con- 
stitutional privilege and the statutory immunity. Judge 
Humphrey found no immunity for the corporations on the 
basis of the just decided case of Hale v. Henkel, but was 
at some pains to uphold immunity for the individual de- 
fendants.* 

The unconditional immunity statute of February 25, 
1903, would appear on its face to support fully a verdict 
in favor of the individual defendants. Neither subpoena, 


thing concerning which he may testify or produce evidence, documentary or 
otherwise, in any proceeding, suit, or prosecution under said Acts: Provided 
further, That no person so testifying shall be exempt from prosecution or 
punishment for perjury. 

62 A third immunity statute enacted in 1903 may have been applicable to the 
Armour case, although it was not specifically considered by the court in reach- 
ing its decision. Act to further regulate commerce with foreign nations and 
among the States, February 19, 1903, 32 Star. 847, 848. Section 3 of the Act 
provided as follows : “And in proceedings under this Act and the Acts to regu- 
late commerce the said courts shall have the power to compel the attendance 
of witnesses, both upon the part of the carrier and the shipper, who shall be 
required to.answer on all subjects relating directly or indirectly to the matter 
in controversy, and to compel the production of all books and papers, both of 
the carrier and the shipper, which relate directly or indirectly to such trans- 
action; the claim that such testimony or evidence may tend to criminate the 
person giving such evidence shall not excuse such person from testifying or 
such corporation from producing its books and papers, but no person shall be 
prosecuted or subjected to any penalty or forfeiture for or on account of any 
transaction, matter, or thing concerning which he may testify or produce evi- 
dence documentary or otherwise in such proceeding. 

63 WiGcMoRE, EvIDENCE § 2268 (3d ed. af United States ex rel. Vajtauer 
v. Immigration Comm’r., 273 U.S. 103 (1927). 

64201 U.S. 43 (1906). It may be suggested that Hale v. Henkel would 
not necessarily govern the matter of corporate immunity under such a broad 
statute as that of February 25, 1903, supra, note 61. If an immunity statute 
be loosely phrased and not require, as a prerequisite, the overriding of a valid 
claim of constitutional privilege, and be deemed to protect any person giving 
testimony, a corporation could qualify for immunity. 

65 See note 80, infra. 
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oath, nor testimonial compulsion was a prerequisite. It 
would be unnecessary also to show that the testimony 
given had been used directly or indirectly in the prosecu- 
tion, so long as it was related to the subject matter of the 
prosecution.” But the more restrictive immunity provision 
of February 14, 1903, being part of the very statute from 
which the Commissioner of Corporations derived his 
powers, could not be ignored. Judge Humphrey gave 
careful attention to its terms and to the light to be shed by 
a consideration of the legislative purpose. He assumed 
without discussion that a prerequisite for immunity under 
this statute would be a showing that the evidence had been 
given involuntarily,” and proceeded to find compulsion, 
or at least implied compulsion, in this case.* When wit- 
nesses in the course of a legal investigation in which the 
government has taken the initiative give answers which 
are legally compellable in any event, they acquire im- 
munity, because they are answering “under compulsion of 
law.” “The law never puts a premium on contumacy. 
. . . Onthe contrary, the policy of the law favors the will- 
ing giving of evidence whenever an officer entitled to 
make a demand makes it upon a citizen who has no right 
to refuse.” A subpoena and an answer under oath are 
indicative of testimonial compulsion but not essential. 
But where, as under this immunity statute, the subpoena 
and oath are expressly required by law, by what warrant 
can they be dispensed with? Judge Humphrey’s short 


66 Whether necessary or not, Judge Humphrey nevertheless did make a 
finding that the evidence given had been used by the Department of Justice 
in connection with the prosecution. U.S. v. Armour, 142 F. 808, 815-816 
(N.D. Ill. 1906). 

67 This conclusion may be supported by reference to the 1893 statute, which 
the 1903 statute incorporates. The 1893 statute immunizes evidence “required” 
of the witness. See text at note 51, supra. 


68 The requisite claim to invoke the privilege under the Fifth Amendment 
can be implied, and conversely a waiver of the privilege will not be lightly 
implied. Smith v. United States, 337 U.S. 137 (1949). See text discussion 
at notes 169-173, infra. 

69 United States v. Armour, 142 F. 808, 823 (N.D. Ill. 1906). 
70 Id. at 822-823. 
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answer is that these requirements are superfluous to the 
point of being absurd.” And he adds the consideration 
that the primary purpose of Congress in passing the com- 
merce and labor act was to “. . . secure information for 
the use of the legislative body . . .” ” and that the cor- 
relative immunity provision should be construed in that 
light, t.e., as a technique to promote fact-gathering by us- 
ing every device to encourage the free giving of evidence, 
and not as a statute carefully tailored to immunize from 
prosecution as few persons as possible.” Heavy stress 
on this single consideration of full and unhampered fact- 
gathering would result in treating the immunity statute as 
a virtual act of amnesty. 

Judge Humphrey’s decision in favor of the individual 
defendants was a sharp blow to the Administration’s trust- 
busting program. The reaction was swift and vitriolic. 
President Roosevelt asserted that Humphrey’s decision 
came near to “making the law a farce” and called upon 
Congress to make unmistakably clear the limited meaning 
of the immunity statute. The effect of the decision, he 
said, was that the Interstate Commerce Commission and 
the Commissioner of Corporations, in the course of inves- 
tigations which it was their duty to make, would un- 
avoidably immunize all those who could manage to give 
some information regarding an offense, even though the 
persons were not subpoenaed and sworn” and even though 

71 “Tt is true that section 6 of the commerce and labor act of February 14, 
1903 . . . says immunity shall apply to all persons ‘who may be subpoenaed,’ 
etc. Now it would be absurd to say that a person subpoenaed would have 
immunity if he produced no evidence, and, as the subpoena alone cannot give 
immunity, so the lack of that alone cannot take it away.” Id. at 825. 

12 Id. at 826. 

73 Justice Frankfurter in United States v. Monia, 317 U.S. 425, at 437 
(1942) refers to this “error” in Judge Humphrey’s interpretation of the im- 
munity clause of the commerce and labor act. “It is plain that he [Humphrey] 
did not view the immunity provisions in their true light, that is, as means 
to facilitate the administration of the criminal law.” 

7 Message from the President, April 18, 1906, H.R. Doc. No. 706, 59th Cong., 
Ist Sess. (1906). 

15 judge Humphrey, of course, had made testimonial compulsion a prerequisite 


to obtaining immunity, but had found such compulsion even in the absence 
of subpoena or oath. Supra, text at notes 69, 70. 





464 THE GEORGE WASHINGTON LAW REVIEW 


the offense was unknown to the investigating body.” To 
meet this indefinite and unsatisfactory state of affairs Con- 
gress passed a statute three months after the Humphrey 
decision providing that in regard to the 1893 immunity 
statute, and the three 1903 immunity statutes, “immunity 
shall extend only to a natural person who, in obedience to 
a subpoena, gives testimony under oath or produces evi- 
dence, documentary or otherwise, under oath.” As one 
member of Congress expressed it, the purpose of this 
amendment was to establish a “definite” legal standard so 
that both Government and witness could know when im- 
munity was being conferred.” A second effect of the 
amendment was specifically to exclude corporations from 
the protection of the immunity statutes. Judge Humphrey, 
in reliance on Hale v. Henkel, had denied immunity to 
the corporations in the Armour case, and this result would 
unavoidably follow whenever the immunity statute was 
construed solely as a substitute for the constitutional priv- 
ilege, because corporations may not claim the privilege.” 
But in view of the fact that an immunity statute could be 
construed as broader than the constitutional privilege and 
thus protective of corporations, the congressional caution 
was advisable.” 

The immunity formula as worked out in the 1893 law, 
sustained in Brown v. Walker, and modified on policy 
grounds in 1906, was copied widely in other federal stat- 
utes” and extensively litigated in the lower federal 


76 Congressman Littlefield of Maine conveyed the comment of the Attorney 
General that under existing conditions immunity might be granted in many 
circumstances when neither party expected any such result to follow. 40 Conc. 
Rec. 8738 (1906). 

7 Act of June 30, 1906, 34 Strat. 798. 

78 Conressman Littlefield, 40 Conc. Rec. 8738-8739 (1906). 

79 See note 64, supra. , 

80 A major error in Judge Humphrey’s decision, at least in the light of 
present day constitutional doctrine, and which the 1906 amendment did not touch 
upon (although Justice Frankfurter erroneously thought it did, United States 
v. Monia, 317 U.S. 424, 437 (1942)) is the failure to perceive that even natural 
persons do not acquire immunity when they produce corporate records of 
which they are mere custodians. Wilson v. United States, 221 U.S. 361 
(1911). 

81 no). listing of these statutes see 8 WicMorE, EvipENce § 2281, n.11 (3d 
ed. 1940). 





FEDERAL IMMUNITY STATUTES 465 


82 


courts. A major issue in many of these cases, on which 
the lower courts split sharply, was whether or not a claim 
of the constitutional privilege of silence was a prerequi- 
site to the statutory immunity from subsequent prosecu- 
tion. This issue was sharpened when in the Securities 
Act of 1933,*° and subsequently in other regulatory stat- 
utes,“* Congress began inserting the requirement, as a 
prerequisite to establishing immunity, that the constitu- 
tional privilege be expressly claimed by the witness.” In 
1942, in Monta v. United States,” the Supreme Court was 
faced with the question of deciding on the issue of 
whether a claim of privilege was essential under the old 
type of statute, in the light of this more recent congres- 
sional history expressly requiring a claim. Despite the 
congressional history, the Court sided with those lower 


82 Infra, notes 150, 151. 

83 48 Srat. 74, 87 1933), 15 U.S.C. § 77v (1946). The immunity provision, 
section 22(c) of the statute, reads as follows: “No person shall be excused 
from attending and testifying or from producing . . . documents before the 
Commission, or in obedience to the subpoena of the Commission eon 08 
any cause or proceeding instituted by the Commission, on the ground that 
the testimony or evidence, documentary or otherwise, required by him, may tend 
to incriminate him or subject him to a penalty or forfeiture; but no indi- 
vidual shall be prosecuted or subjected to any penalty or forfeiture for or on 
account of any transaction, matter, or thing concerning which he is compelled, 
after having claimed his privilege against self-incrimination, to testify or produce 
evidence, documentary or otherwise, except that such individual so testifying 
shall not be exempt from prosecution and punishment for perjury committed 
in so testifying.” 

84 Justice Frankfurter, dissenting in United States v. Monia, supra, note 73, 
noted seventeen regulatory measures enacted between 1933 and 1942 which 
required an express claim of privilege, inter alia the Securities Exchange Act 
of 1934, 48 Srar. 881, 900, §21(d), 15 U.S.C. §78u(d), the National Labor 
Relations Act, 49 Srat. 449, — § 11 (3) (1935), * be red § 161 (3) oy . 
the Communications Act of 1 934, 48 Srar. 1064, 7, § 409 (i), 47 U.S 
§ 4091 (1946) ; the Public Utility Holding Me My po of 1935, 49 Start. 303, 
832, § 18 (e), 15 U.S.C. § 79r (e) (1946); the Federal Power "Act, 49 Stat, 
838, 858, §307 (g) (1935), 16 U.S.C. §825f (g) (1946); and the Civil 
Aeronautics Act of 1938, 52 Star. 973, 1022, § 1004 (i), 49 U.S.C. § 644 (i) 
(1946). Three statutes passed between 1933 and 1942 which followed the old 
1893 form and omit the requirement of a claim, viz., the Motor Carrier Act of 
1935, 49 Srar. 543, 550, § 205 (e), 49 U.S.C. § 305 (d) (1946); the In- 
dustrial Alcohol Act, 49 Strat. 872, 875, § 11 (1935), 26 U. a § 3119 nt 
and the Fair Labor Standards Act of 1938, 52 Star. 1060, 1065, § 9, 29 U 
§ 209, 15 U.S.C. § 49 (1946), are carefully analyzed by Justice Frankfurter. 
He concludes that in no one of these instances was the omission conscious or 
intended to convey a special meaning. 

85 Neither in the House nor the Senate debates on the Securities Act of 1933 
was the new requirement of an express claim of privilege mentioned. Conc. 
Rec., 73d Cong., Ist Sess., 1018, 2978, 2986, 3801, 2910, 2915, 3085, 5924 (1933). 

86 317 U.S. 424 ee The case involved the immunity provision of the 
Act of February 25, 1903, note 61, supra. 

6 
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courts which had taken the position that under a statute 
not expressly requiring a claim of privilege none was es- 
sential as a prerequisite to immunity so long as the formal 
requirements specified in the 1906 statute were met.” 

The result of almost a century of congressional legisla- 
tion in this field is that a great number of immunity stat- 
utes are scattered through the general body of federal law, 
each statute being special and usually relating to the 
investigatory powers of a given administrative agency. 
The statutes assume three major forms. First, there is the 
type, exemplified by the statutes relating to congressional 
investigations and to the administration of the bank- 
ruptcy laws,“ which merely prohibit the subsequent in- 
criminating use of the actual testimony given to the gov- 
ernmental tribunal. In the light of the Counselman de- 
cision, these statutes appear to be clearly inadequate to 
compel incriminating testimony. Second, there is the 
model statute of 1893, as modified in 1906, which pro- 
vides that no natural person may be prosecuted subse- 
quently as to any matter concerning which he has, in re- 
sponse to a subpoena, given testimony or evidence under 
oath. Third, there are the more recent versions of the 
1893 law, which require, in addition, that the privilege 
have been specifically claimed.” 

Proposals have been made recently to amend the statute 
relating to congressional investigations to bring it in line 
with the Counselman decision, and to add new provisions 
to expedite contempt procedure.” To this end the Senate 

87 For a detailed discussion of the significance of requiring an express claim 
of privilege see the section on Legal Issues, infra. 

88 Congressional investigations: see note 31, supra. Bankruptcy: 30 Star. 
544, 548 (1898), 11 U.S.C. § 25 (1946). Section 7 of the statute, stating the 
duties of the bankrupt, provides that he “shall . . . when present at the first 
meeting of his creditors, and at such other times as the court shall order, submit 
to an examination concerning the conducting of his business . . . but no testi- 
mony given by him shall be offered in evidence against him in any criminal 
pene th ton | 

89 See text, supra, at notes 51 and 77. 

90 Supra, note 83. 

91 The Kefauver crime investigating committee (Sen. Rep. No. 725, 82d 


Cong., Ist Sess. 95 (1951) strongly endorsed S. 1570, 82d Cong., Ist Sess. 
(1981), introduced by Senator McCarran of Nevada, which would have amended 
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on July 9, 1953, passed and sent to the House a measure 
which has attracted widespread interest.” It requires 
notice to the Attorney General and a vote by a majority 
of a House of Congress or by two-thirds of a full commit- 
tee as a pre-condition of immunity. A much agitated 
policy question, certain to be carefully considered before 


the 1862 immunity statute, 12 Stat. 333, 18 U.S.C. § 3486 (1946), to read as 
follows : 


“No person shall be excused from attending and testifying or from pro- 
ducing documentary evidence before either House, or before any committee 
of either House, or before any joint committee established by a joint or con- 
current resolution of the two Houses of Congress on the ground, or for the 
reason, that the testimony or evidence, documentary or otherwise, required 
of him may tend to criminate him or subject him to a penalty or forfeiture. But 
no natural person shall be prosecuted or subjected to any penalty or forfeiture 
for or on account of any transaction, matter, or thing concerning which after 
he has claimed his privilege against self-incrimination he is nevertheless so 
compelled to testify, or produce evidence, documentary or otherwise. 

“No official paper or record required to be produced hereunder is within 
the said privilege. 

“No person shall be exempt from prosecution or punishment for perjury 
committed in so testifying.” 

The Kefauver committee also advocated passage of S. 2058, 82d Cong., Ist 
Sess. (1951), to authorize the Sergeant at Arms to “designate all federal law 
enforcement officials as deputies” to effect the arrest of persons evading Con- 
gressional subpoenas. 

16, 83d Cong., Ist Sess. (1953). This measure, also introduced by 
en McCarran, i is a revised version of his S. 1570 in the previous Congress. 
See note 91, supra. S. 16 retains the last two provisions of S. 1570 in regard 
to official records and perjury, but expands the main section to read as follows: 

“No witness shall be excused from testifying or from producing books, 
papers and other records and documents before either House, or before any 
committee or either House, or before any joint committee of the two Houses 
of Congress on the ground, or for the reason, that the testimony or evidence, 
documentary or otherwise, required of him may tend to incriminate him or 
subject him to a penalty or forfeiture, when the record shows— 

(1) in the case of proceedings before one of the Houses of Congress, 
that a majority of the Members present of that House, or 

(2) in the case of proceedings before a committee, that two-thirds of 
the members of the full committee, including at least two members of each 
of the two political parties having the largest representation on such 
committee shall by affirmative vote have authorized that such person be 
granted immunity under this section with respect to the transactions, 
matters, or things concerning which, after he has claimed his privilege 
against self-incrimination, he is nevertheless compelled by direction of the 
presiding officer or the chair to testify. But no such witness shall be 
prosecuted or subjected to any penalty or forfeiture for or on account 
of any transaction, matter, or thing concerning which after he has claimed 
his privilege against self-incrimination he is nevertheless so compelled to 
testify, or produce evidence, documentary or otherwise. .. . 

“At least one week in advance of voting on the question of granting im- 
munity to any witness under this Act the Attorney General shall be informed 
of the intention to consider such question, and shall have assented to the grant- 
ing of such immunity: Provided, That if the Attorney General does not assent 
to immunity within one week after requested by the committee, immunity can 
nevertheless be granted by the committee if by resolution of the particular 
House of the Congress having jurisdiction over the committee, said House by 
a majority yea-and-nay vote authorizes the granting of immunity.” 
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the measure passes the House, concerns the role, if any, 
which the Attorney General should play in grants of im- 
munity in connection with congressional investigations.” 


_ LEGAL ISSUES 


The formula of the “immunity bath” technique is on 
its face simple: to obviate a witness’ plea of silence by 
taking away the incrimination, 1.e., the possibility of pros- 
ecution, and thus to open the way for compulsion of tes- 
timony despite the Fifth Amendment. If the witness can- 
not be prosecuted for what he says or produces he has no 
basis for invoking the protection of the Fifth Amend- 
ment. He must answer questions as searching as the pub- 
lic interest may dictate, circumscribed only by the juris- 
diction of the inquiring body and the requirement of rele- 
vancy imposed by the Fourth Amendment.” But the defi- 
nition of “incrimination” is troublesome. Even when 
that issue is surmounted, it is not always easy, as seen from 
the foregoing history, to replace the constitutional privi- 
lege with a statutory immunity adequately protecting the 
witness without at the same time conferring a bonus im- 
peding legitimate prosecution. Paramount legal issues 
arising out of the formulation and application of im- 


93 A far stronger role for the Attorney General is provided by H.R. 6899, 
83d Cong., 2d Sess., introduced by Congressman Keating of New York on 
January 6, 1954 and supported by the Administration. See letters from At- 
torney General Herbert Brownell, Jr., to Congressman Reed, chairman of the 
House Judiciary committee, and to Vice-President Nixon, New York Times, 
February 6, 1954, p. 6. Instead of mere notice as provided in S. 16, the Keating 
bill requires as a precondition of granting immunity in connection with Con- 
gressional investigations that the record show “. . . that the Attorney General 
has adjudged the testimony of such witness or the production of such evidence 
to be necessary to the public interest. . . .” Such authority had been re- 
quested by Attorney General Brownell in a speech before the National Press 
Club. Speech, Department of Justice Release, October 14, 1953, p. 19. The 
Keating bill also provides in sub-section (b) for grant of immunity, with 
the Attorney General’s consent, in federal grand jury and court proceedings. 
See note 200, infra. 

®4 For recent discussions of the limitations on grounds of “jurisdiction” and 

“relevancy” in respect to Congressional investigating committees see CARR 
Tue House CoMMITTEE ON UN-AMERICAN ACTIVITIES 422-448 (1952) ; Stamps, 
The Power of Congress to Inquire and Punish for Contempt, 4 Baytor L. Rev. 
42-44 (1951) ; MeEmoraANDUM ON PRoOcEEDINGS INvOLvING CoNTEMPT OF COoN- 
GRESS AND ITS CoMMITTEES, Unitep States SENATE (JANuARY 6, 1947) 1-6. 
For a similar discussion in respect to administrative bodies see Davis, ADMINI- 
STRATIVE Law 99-117 (1951). 





FEDERAL IMMUNITY STATUTES 469 


munity acts have been on the one hand the question of the 
constitutional adequacy of the statute, and on the other 
hand the question of allowable limitations and formalities 
in the interest of effective law enforcement. 


I. 


The issue of the constitutional adequacy of an immunity 
statute is bound up with the question of the scope of the 
constitutional privilege. Hence, the limitations implicit or 
explicit on the privilege of silence as phrased in the Fifth 
Amendment correspondingly narrow the range of hazard 
which a valid immunity statute need guard against. 
The federal courts have not been loath to find such 
limitations in the Fifth Amendment, and in many of these 
cases involving the constitutional privilege the underlying 
issue was the question of the constitutional adequacy of 
an immunity statute.” The privilege is personal to the 
witness and may be invoked only by him, and in his own 
behalf.” It is confined to natural persons. Thus, it can- 


not be asserted in favor of a corporation” or a voluntary 
association,” nor can a corporate” or association’ officer 
assert his own privilege as to any self-incriminating evi- 
dence which he holds in the capacity of custodian for the 
corporation or association. Being personal, the privilege 
not only does not extend to public records within the cus- 


9 E.g., United States v. Murdock, 284 U.S. 141 (1931); Heike v. United 
States, 227 U.S. 131 (1913); Wilson v. United States, 221 U. S. 361 (1911); 
Hale vy. Henkel, 201 U.S. 43 (1906); Brown v. Walker, 161 U.S. 591 (1896). 

96 U.S. v. Field, 193 F. 2d 92 (2d Cir. 1951), cert. dismissed, 342 U.S. 908 
(1952) ; pS v. United States, 188 F.2d 546 (9th Cir. 1951) ; ; cert. o 
342 U.S. 888 (1951) ; United States v. Johnson, 76 F. Supp. 538, 540 (M 
Pa. 1947), igs F.2d 42, 50 mY. Cir. 1947), cert. den., 332 U.S. 852 (sas); 
In re O’ Shea, 166 F. 180 ( D.N.J. 1908); King of Sicilies v. Wilcox, 7 State 
Tr. N.S. 1049, 1068 (18505. 

97 Essgee Co. v. United States, 262 U.S. 151 (1922); Wilson v. United 
States, 221 U.S. 361 (1911); Hale v. Henkel, 20 U.S. 43 (1906). 

98 Rogers v. United States, 340 U.S. 367 (1951); United States v. White, 
322 U.S. 694, 701 (1944); United States v. B. Goedde & Co., 40 F. Supp. 523 
(E.D. Ill. 1941). 

99 Heike v. United States, 227 U.S. 131 (1913); Wheeler v. United States, 
226 U.S. 478 (1912); Wilson v. United States, 221 U.S. 361 (1911). 

100 Rogers vy. United States, 340 U.S. 367 (1951); United States vy. White, 
en ay, (1944) ; United States v. B. Goedde & Co., 40 F. Supp. 523 
(E.D. Ill. 1941). 
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tody of the witness but also does not reach those “quasi- 
public” records which, though essentially private, are re- 
quired by law to be kept.*” The privilege is not designed 
to protect a witness against disclosure of matters which 
would merely subject him to disgrace,” nor to protect 
against disclosure of crimes for which no future prose- 
cution is possible.** As to disclosure of incriminating 


matter as to which prosecution is still possible*” the dan- 
ger must be real and substantial before silence can be 
maintained.*”* 

To the above list of limitations is usually added the 
proposition that the privilege protects only against the 
prospect of prosecution in the same jurisdiction forcing 
the disclosure, not a foreign jurisdiction. More specifi- 


101 See compulsory testimony act in respect to Congressional investigations, 
supra, note 31. Most of the holdings are from state courts and are in part 
summarized in Justice Frankfurter’s opinion in Shapiro v. United States, 335 


U.S. 1 (1948) 


102 Shapiro v. United States, 335 U.S. 1 (1948), and cases cited herein. For 
further elaboration see text, infra, at note 163, et seq. 


103 Brown y. Walker, 161 U.S. 591 (1896). 


104 A matter of some uncertainty is the extent to which “penalties and for- 
feitures” fall within the purview of the Fifth Amendment. Most immunity 
statutes offer protection against both future prosecution and penalties and for- 
feitures. See text of “model statute” of 1893, supra, at note 51. Cases in 
which actions for penalties and forfeitures were held not to warrant invoking the 
Fifth Amendment include: Amato v. Porter, 157 F. 2d 719 (10th Cir. 1946), 
suit by O.P.A. administrator to recover treble damages for overcharges; United 
States ex rel. Marcus v. Hess, 317 U.S. 537 (1942), qui tam action by private 
person to recover statutorily authorized penalty for defrauding United States 
on a contract; Tom Wah v. United States, 163 Fed. 1008 (2d Cir. 1908), de- 
portation proceeding. Cases contra include: Boyd v. United States, 116 U.S. 
616 (1886), proceeding under revenue laws for forfeiture of imported goods; 
Lee v. United States, 150 U.S. 476 (1893), suit by United States in civil form 
to recover $1,000 penalty for violation of act prohibiting importation of con- 
tract labor; Johnson v. Donaldson, 3 Fed. 22 (C.C.S.D.N.Y. 1880), private 
proceeding under copyright law for penalties and forfeiture of unlawfully pro- 
duced work. See note 111, infra. 

105 Hale vy. Henkel, 201 U.S. 43, 67 (1906) ; Counselman v. Hitchcock, 142 
U.S. 547 (1892) ; United States v. Thomas, 49 F. Supp. 547 (W.D. Ky. 1943). 
The Hale case contains a classic statement of the principle: “If the testimony 
relate to criminal acts long since past, and against the prosecution of which 
the statute of limitations has run, or for which he has already received a 

ardon or is guaranteed an immunity, the amendment does not apply. The 
interdiction of the Fifth Amendment operates only where a witness is asked 
to incriminate himself—in other words, to give testimony which may possibly 
expose him to a criminal charge. But if the criminality has already been 
taken away, the Amendment ceases to apply. The criminality provided against 
is a present, not a past criminality, which lingers only as a memory and involves 
no present danger of prosecution.” 
ash v. Walker, 161 U.S. 591 (1896); Jack v. Kansas, 199 U.S. 372 
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cally, it is said that the federal and state governments, in 
pursuing their investigations, may each ignore the danger 
that a compelled witness may thereby incriminate him- 
self under the laws of the other. The leading case is 
Murdock v. United States, in which a federal taxpayer 
unsuccessfully based refusal to answer questions on his 
returns on the ground of possible incrimination under 
state law.*” 

A labored attempt to distinguish the Murdock case 
was recently made by Ohio District Judge McNamee in 
United States v. Di Carlo, a contempt case arising out of 
the investigations of the Kefauver Committee.*” Di Carlo 
was acquitted of a charge of contempt of Congress for 
refusing to answer questions concerning violations of state 
law. Judge McNamee’s rationale is a revival of the pri- 
mary jurisdiction doctrine and dual federalism. He con- 
cedes that Congress has power to investigate violations of 
state criminal laws as an incident of its power to investi- 
gate all matters affecting interstate commerce. He also 
concedes, citing Murdock, that an investigation into a 
matter “within the sole jurisdiction of the federal govern- 
ment” ** cannot be impeded by raising a plea of possible 
self-incrimination under state law. But, unlike Mur- 
dock’s tax return, Di Carlo’s supposed record of state law 
violation was not a matter wholly or primarily within fed- 
eral jurisdiction. It was a matter within the primary 
jurisdiction of the state government, and the federal gov- 
ernment could touch on it only in the exercise of its lim- 
ited, secondary jurisdiction over intrastate matters affect- 
ing commerce. Therefore, Judge McNamee concluded, 
to preserve the division of powers—federal and state— 
federal investigations of these state crimes should proceed 
under the limitations imposed by the state constitutions. 


107 284 U.S. 141 (1931). Also see Jack v. Kansas, 199 U.S. 372 (1905); 
Feldman v. United States, 322 U.S. 487 (1944); Marcello v. United States, 
196 F.2d 437 (5th Cir. 1952) ; Comment, 41 Yate L.J. 618 (1932). Cf. note 


, Supra. 
108 102 F. Supp. 597 (N.D, Ohio 1952). 
109 Jd. at 603. 
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“Although Congress may be conceded the power to in- 
vestigate state crimes in aid of its authority to determine 
the need of federal legislation under the commerce clause, 
it cannot be deemed to possess the power to suspend con- 
stitutional rights granted by the states to persons amen- 
able to state laws.” *° 

An answer to this argument is that efficient federal 
operation is important in a secondary field as well as a 
primary field, and is hardly possible if the federal investi- 
gation must be adjusted to forty-eight different state con- 
stitutions. Further, this approach would be even more 
awkward than the now repudiated doctrine of dual feder- 
alism, because it would require the courts to mark off 
three areas: area of primary federal jurisdiction, area of 
secondary federal jurisdiction, area entirely beyond fed- 
eral jurisdiction. 

An alternative ground for freeing Di Carlo of con- 
tempt, suggested by Judge McNamee, was that when fed- 
eral officials directly investigate state crimes (which was 
not at issue in Murdock) the Fifth Amendment itself pro- 
tects the witness against being compelled to subject him- 
self to state incrimination.” This alternative ground is 
at least superficially attractive. It would equate the 
coverage of the Fifth Amendment with the scope of valid 
federal purpose, rather than with federal incrimination. 
But it would require federal investigators to take notice 
of all state criminal law; and it would create a problem 
of determining when, if ever, federal jurisdiction was so 
paramount as to override pleas of privilege based on state 
incrimination.*” 

110 Jd. at 605. 

111 Two authorities are cited: United States v. Saline Bank, 1 Pet. 100 
(U.S. 1828) and Ballman vy. Fagin, 200 U.S. 186, 195 (1906). In the former 
case the Court, speaking through Chief Justice Marshall, dismissed a bill 
for discovery and relief on the ground the facts sought would expose the de- 
fendants to “penalties” under state law. The latter case contains an approv- 
ing dictum by Justice Holmes. See Comment, 41 Yate L.J. 618, 620 (1932). 

112 There is an unresolved question whether Congress has power to grant 
immunity from state as well as federal prosecution. Existence of the power 


is doubtful. It could hardly be argued that such an immunity statute would 
be a “necessary and proper” measure in support of federal investigatory powers 
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IT. 


A fundamental proposition in testing the adequacy of 
an immunity statute is that the court examines the degree 
to which the statute serves the same purpose as the consti- 
tutional privilege, not the degree to which the total effect 
on the witness is the same under the statute as under a 
successful claim of silence under the Fifth Amendment. 
These two considerations are quite different, as the con- 
trasting opinions in Brown v. Walker’ illustrate. The 
witness who successfully claims silence under the Fifth 
Amendment, in accord with its purpose of safeguarding 
against compulsory self-incrimination, unavoidably ac- 
quires, as a sort of bonus, a number of other benefits which 
are lost if the government is allowed to compel his testi- 
mony by invoking an immunity statute. The majority™ 
in Brown v. Walker quote approvingly the New Hamp- 
shire Supreme Court which, having in mind the “spirit” 
rather than the “letter” of the privilege, made this declar- 
ation in upholding a statute which provided that an agent 
may be compelled to testify against his principal but that 
he should not thereafter be prosecuted for any offense 
thereby disclosed: “The witness, regarded in law as inno- 
cent if prosecuted for a crime which he had been com- 
pelled by statute to disclose, will stand as well as other 
innocent persons, and it was not the design of the com- 
mon law maxim, affirmed by the bill of rights, that he 
should stand any better.” *° 

But will the witness really “stand as well” as before the 
compelled testimony? Certainly he will not be in the 
same position if the compulsion subjects him to disgrace, 
or to criminal liability in a jurisdiction other than the one 
conferring the immunity, or to civil suit in the same or 
when Murdock has already decided that prospective state incrimination is no 
basis for silence in a federal investigation. Such a statute has been suggested 
by Congressman Keating of New York. Code for Congressional Inquiries, 
New York Times Magazine, (April 5, 1953, p. 10. 46). 

113 161 U.S. 591 (1896). 


114 7d. at p. 602. 
115 State v. Nowell, 58 N.H. 314 (1878). 
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another jurisdiction, or in the event of subsequent inability 
to prove the statutory immunity. These factors led Jus- 
tice Field, in his dissent in Brown v. Walker, to declare 
that the constitution contemplates for the witness the 
“shield of absolute silence” and that “no different protec- 
tion from that afforded by the amendment can be substi- 
tuted in place of it.” “° The majority of the court was con- 
tent with the fact that the statute did guard against sub- 
sequent criminal action for offenses directly or indirectly 
disclosed by the testimony and took additional comfort 
from the dictum that in principle the Fifth Amendment 
should be understood to guard against real and not imag- 
inary or slight dangers.” It may be that the considera- 
tions which so impressed Justice Field, especially the fac- 
tor of possible civil liability, relate to a different set of 
values than those surrounding the concept of compulsory 
self-incrimination. ‘To the objection that civil liability 
may ensue it may be answered (1) that there is no con- 
stitutional rule which protects against harmful disclosures 
where no criminality is involved and (2) such disclosures 
adverse to interest may be forced in other ways than by 
use of the immunity statute, e.g., whenever a witness is 
put under oath in an appropriate proceeding.”* In any 
event, it is clear that adherence to the position advocated 
by Justice Field would make it impossible to enact any 
valid immunity statute, for no statute could substitute for 
all of the benefits of absolute silence. 


III 


A special cause of difficulty in regard to the consti- 
tutional adequacy of an immunity statute is the doctrine 
that the Fifth Amendment extends protection to disclo- 
sure of facts “tending to incriminate” as well as to facts 
actually incriminating. The Supreme Court expressly 


116 Brown v. Walker, 161 U.S. 591, 630 (1896). 
117 Jd. at 608. 
1188 WicMmoreE, Evipence § 2192 (3d ed. 1940). 
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approved this principle in the Counselman case.” Since 
“tendency” is by definition a matter of varying degree, if 
not an infinite continuum, the admission of this doctrine 
brings into play a question of constitutional interpretation, 
on which the words of the Fifth Amendment offer little 
guidance, and raises a serious problem of legal proof.” 

How tenuous a relationship between the evidence given 
and the successful prosecution of the witness may exist 
and still enable the witness to claim the constitutional 
privilege? ‘The Supreme Court’s statement that the 
Fifth Amendment protects against real and not imaginary 
or slight dangers™ is at best a rule of thumb and hardly 
more comforting as a guide to judicial review than the 
doctrine of reasonable doubt or of substantive due process. 
Dean Wigmore, no friend of the “tend to incriminate 
doctrine,” has suggested that it be limited to disclosure 
by the witness of a component fact—one which is in 
itself an essential element of the offense.’ But the 
Counselman case doctrine, which still obtains in the fed- 
eral courts, extends protection to revelation of facts which 
aid the prosecution, even though not incriminating in 
themselves or actually used at the trial.’ 

Thus broadening the privilege makes much more diffi- 
cult both for the witness and the court the problem of 
making and verifying a bona fide claim of privilege. 
That an answer to a seemingly routine question would 
tend to incriminate may not be apparent. The incrim- 
inating character of the question, “Did you shoot your 


119 142 U.S. 547, 564 (1892). Wigmore would allow the privilege to protect 
against disclosure of essential component facts of a crime, but leave unpro- 
tected mere tips which would aid investigation. “It was reserved for latter 
day Courts, who treated the privilege with morbid delicacy, and were disposed 


to expand it into misty attenuation, to resort to this meaning.” 8 WuGMoRE, 
Eviwence § 2261 (3d ed. 1940). 

120 Like “due process,” the “tendency” doctrine becomes a problem of public 
policy and legal theory, rather than a _— of logical construction. 

121 Brown v. Walker, 161 U.S. 591, 608 (18 

1228 WicMore, Evipence §§ 2261, 2283 (3d ed. " 1940). 

123 Judge Humphrey in the Armour case did take pains to show actual use 
at trial of evidence previously obtained from the witness, but the Court in 
the Counselman case and Heike v. United States, 227 U.S. 131 (1914), spoke 
largely in terms of logical connection. A recent case supporting the “tendency” 
doctrine is Hoffman v. United States, 341 U.S. 479 (1951). 
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wife?” is clear. But where is the incriminating tendency 
in the question, “What is your occupation?” 

It is natural for the courts to require some verification 
although this may lead the witness to find himself “boxed 
in a paradox.” If he discloses too much the court may, 
under the American rule,™ find that he has waived his 
privilege and therefore force full disclosure. If he dis- 
closes nothing or very little, the court may conclude his 
claim of privilege is male fide and adjudge him in con- 
tempt. Judge Learned Hand saw no way out of the 
dilemma but for the witness to set the door “a little ajar,” 
although at times this would partially destroy the priv- 
ilege and at other times permit the suppression of com- 
petent evidence.” In the recent case of United States v. 
Hoffman the Supreme Court seemed to tip the balance 
in favor of the witness. A conviction for contempt for 
not answering certain questions, including one about the 
witness’ occupation, was reversed. “The court should 
have considered, in connection with the business questions, 
that the chief occupation of some persons involves evasion 
of federal criminal laws, and that truthful answers by 
petitioner to these questions might have disclosed that 
he was engaged in such proscribed activity.” *” 

There is, however, one major limitation of the “ten- 
dency doctrine,” which is of especial importance where 
there are several offenders. This limitation is the “in- 
former rule,” to the effect that a witness may not plead 
the right of silence simply out of fear that if he discloses 
the guilt of others, they will in turn disclose his guilt.” 
Nor can the non-subpoenaed co-partners move to block 
the testimony of their subpoenaed partner on the ground 


1248 WicMore, Evipence § 2276 (3d ed. 1940). 

125 United States v. Weisman, 111 F.2d 260, 262 (2d Cir. 1940). 

126 341 U.S. 479 (1951). 

127 Jd. at 487-488. For an extensive analysis and criticism of this case see 
Imlay, The Paradoxical Self-Incrimination Rule, 6 Miami L.Q. 147 (1952). 
Also see Falknor, Self-crimination Privilege: ‘Links in the Chain; 5 Vanp. 
L. Rev. 479 (1952). 

128—n Ward v. State, 2 Mo. 120, 122 (1829), a witness in such a situation 
was compelled to speak, the court saying that his plea was “grounded more 
upon the fear of retaliation than on any sound principle of law.” 
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that his testimony would incriminate them. For, as noted 
above, the privilege is personal to the witness.’ In 
United States v. James, which Counselman overruled, the 
court in dicta expressed horror at the thought that the 
government might “probe the secrets of every conversa- 
tion, or society, by extending compulsory pardon to one 
of its participants and thus turn him into an involuntary 
informer.” **” In United States v. Brown, commenting 
on the effect of the immunity provisions of R.S. 860 de- 
rived from the 1868 statute, the court said that while 
neither co-defendant could be indicted on his own testi- 
mony, “either might be indicted on the (compelled) 
testimony of the other.” ** Further, in order not to itself 
become the indicting body, the court would not investi- 
gate to see if the indictment were based on the admissible 
testimony of the accomplice or the inadmissible testimony 
of the defendant; it would upset the indictment only if 
error be shown on its face. In these informer and accom- 
plice situations the incriminating “tendency” of the testi- 
mony would appear to be reasonably clear and direct as a 
matter of simple logic. Perhaps the explanation for the 
restrictive rule is the traditionally harsh attitude of the 
law toward criminal conspiracies. 

Despite the failure of pleas based on the Fifth Amend- 
ment, some protection may accrue from the Fourth 
Amendment to persons conducting business in the part- 
nership form when partnership papers, rather than testi- 
mony, are sought. The rules that the evidence sought 
must be particularly described and be relevant to a valid 
investigatory purpose may of course be invoked.” But 


129 Jy, re Subpoena Duces Tecum, 81 F. Supp. 418 (N.D. Calif. 1948). See 
supra, note 96. 

13060 F. 257, 264 (N.D. I11. 1894). 

131 24 Fed. Cas. 1273, No. 14,671 (D. Ore. 1871). 

1382 See Davis, op. cit. supra, note 94. As Davis indicates, such cases as 
Oklahoma Press Pub. Co. v. Walling, 327 U.S. 186 (1946) have so stretched 
the rule of relevancy in administrative investigations that the rule is no longer 
a substantial limitation on the investigatory power even where the under- 
taking is akin to a “fishing expedition.” Congressional investigators have 
a similarly free hand (Carr, op. cit. supra, note 94), subject to an occasional 
judicial word of caution. 
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further, does the compulsion of incriminating partnership 
papers from one partner under an immunity statute con- 
stitute an “unreasonable search and seizure” from the 
standpoint of those partners not given the immunity? In 
In re Subpoena Duces Tecum™ such a governmental 
action was conceded by the court to be an “adroit maneu- 
ver” by the Antitrust Division of the Department of Jus- 
tice to avoid immunizing all the partners by operation 
of the 1903 immunity statute. It was clear to the court 
that neither the Fifth Amendment nor the immunity 
statute could be invoked by the non-subpoenaed partner. 
But under the Fourth Amendment the motion of the non- 
subpoenaed partner to quash the subpoena was granted on 
the basis of a finding that the subpoenaed papers were also 
“private” as to them. The court relied on the rule of 
Boyd v. United States that a search for evidence which 
is incriminating and which could not be compelled under 
the Fifth Amendment, is unreasonable under the Fourth 
Amendment. 

The “tendency doctrine” extending the Fifth Amend- 
ment to protect against disclosure of any facts “X” (other 
than the identity of accomplices) which may by a chain 
reaction process enable the prosecution to discover com- 
ponent facts “A, B, C, D” of an offense, poses a difficult 
problem of finding and proving the necessary relation 
between the witness’ evidence and the prosecution. The 
component facts themselves, which are reasonably defi- 
nite in such standard common law offenses as arson and 
burglary, are often incapable of precise definition in 
many economic offenses. What are the component ele- 
ments of such offenses as “restraint of trade” and “at- 
tempt to create a monopoly”? In addition, it hardly 
seems likely that investigators as they move from clue to 


138 8] F. Supp. 418 (N.D. Calif. 1948). The case involved the immunity 
provision of the Act of February 25, 1903, note 61 supra. 

134116 U.S. 616, 622 (1886). See Handler, Constitutionality of Investi- 
gations by the Federal Trade Commission, 28 Cor. L. Rev. 708 at 910 e¢ seq. 
(1928), and 8 Wicmore, Evipence § 2264 (3d ed. 1940) on the propriety of 
thus interrelating the Fourth and Fifth Amendments. 
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clue would maintain, or be able to maintain, records from 
which could be ascertained accurately the relative im- 
portance of the witness’ evidence in the preparation of 
the total case. In practice, courts are reduced to making 
a rough calculation at the level of logic of the likely 
benefit to the prosecution of the defendant’s compelled 
evidence.*” 


IV 


The effect of the “tendency doctrine” on immunity 
statutes is somewhat different from its effect on the con- 
struction and application of the constitutional privilege. 
As soon as the tendency doctrine be admitted, an immu- 
nity statute which immunizes merely the incriminating 
use of actual testimony becomes ineffective.“ To be 
valid the immunity must be phrased more broadly. Con- 
gress initially met this problem by phrasing immunity so 
broadly as to transcend the question of whether the evi- 
dence had a sufficiently incriminating “tendency” to war- 
rant invoking the constitutional privilege. The formula 
of the model act of 1893 and of the earlier and substan- 
tially similar congressional immunity act of 1857, is that 
the witness shall not be excused from testifying and that 
as to “any matter or thing concerning which” he testifies 


135 A good illustration is Smith v. United States, 337 U.S. 137 (1949). 


186 Such a statute might be quite adequate if the word “use” be seized upon 
and the statute be construed as prohibiting not merely “use” of the testimony 
at the subsequent trial, but also “use” of the testimony as a lead to any other 
evidence which aids the prosecution. The possibility of such a broad con- 
struction of the phrasing of R.S. 860, which forbade the subsequent incrim- 
inating “use” in “any manner” of compelled testimony, was suggested but not 
followed by the court in United States v. Williams, 28 Fed. Cas. 670, No. 
16,717 (C.C.S.D. Ohio 1872) and is noted approvingly in 8 WicMoreE, EvipENCE 
§ 2283 (3d ed. 1940). Wigmore’s position is that if the literal wording of the 
Fifth Amendment be stretched to cover the “tendency doctrine,” the wording 
of the immunity statute should be stretched similarly. But the two are dif- 
ferent kinds of enactments and subject to different principles of construction. 
The Fifth Amendment in this regard is interpreted in the light of the broad 
spirit of the common law privilege, which the Framers of the Constitution 
sought to incorporate by somewhat inexact reference in the Fifth Amendment. 
See Corwin, supra, note 1. In the construction of immunity statutes we at 
least start with the plain meaning rule, and courts have often been content 
to stop there. If the result too narrowly limits the legislative intent, then 
the legislature, as a continuing body, can be forced to legislate again and do 
a better job. 
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he shall not be subsequently prosecuted.*” Such phrasing 
on its face avoids any question of the relative incriminat- 
ing quality of the testimony and appears under its terms to 
be a statute of general amnesty. It is enough that the 
testimony “concerns” the offense. One court went so far 
in analogizing the 1893 immunity statute to a legislative 
amnesty or pardon that it suggested that the immunity, 
like a pardon, could be declined, the witness electing in- 
stead to stand on his constitutional privilege of silence. 
A literal reading would indicate further that it would be 
nonessential even to demonstrate that the evidence was 
itself incriminating or actually was used by the prosecu- 
tion, and certainly not essential to make any express claim 
of the privilege of silence. It has been said that Congress 
may confer an immunity broader than the privilege, and 
though there is little evidence that Congress has had such 
an intent despite the broad wording used, broad and lit- 
eral constructions of the immunity statutes, extending the 
immunity beyond the constitutional privilege, have been 
given. 
es @¢ ¢ ® 

In opposition to the view that an immunity statute is like a blanket 
pardon is the view that the freedom from prosecution derived from 
an immunity statute should be equated with the right of silence de- 
rived from the Fifth Amendment, i.e., that the immunity should be 
not one whit broader than is necessary to “get around” the Fifth 
Amendment. The concluding installment of this article, to be pub- 
lished in the April issue, analyzes this exchange theory of immunity 
statutes. In addition, consideration is given to the quasi-public rec- 
ords doctrine as expressed in Shapiro v. United States, 335 U.S. 1 
(1948), and its relation to immunity statutes. Will this doctrine 
lessen the need for immunity statutes? Also treated are the manner 
of making a claim of constitutional privilege where the relevant statute 
makes such a claim a prerequisite for qualifying for immunity, the 
problem of immunity in the continued conspiracy situation, the effect 
and advisability of such technical requirements as a subpoena and an 


oath found in some statutes, and, finally, a proposed uniform federal 
immunity statute. 


137 See notes 18 and 51. 


188 U.S. vy. James, 60 F. 257, 265 (D. Ill. 1894); cf., Brown v. Walker, 161 
U.S. 591 (1896). 
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EDITORIAL NOTE 


EN BANC PROCEEDINGS IN THE UNITED STATES 
COURTS OF APPEALS 


INTRODUCTION 


Since the Courts of Appeals for the Federal Circuits were first 
established in 1891,1 cases before them have been heard and decided 
almost exclusively by panels or divisions consisting of three judges. 
The Act which established these courts provided that they should be 
composed of three members? who would be drawn from the three 
existing groups of judges—viz., the circuit justice, the circuit judges, 
and the district judges. The three-judge provision was carried over 
into Section 17 of the Judicial Code,* but Section 18 of that Code 
varied the number of circuit judges in each court. The gradual ap- 
pointment of additional judges to circuits where the volume of liti- 
gation proved too heavy for the court’s personnel has brought about 
a situation where one circuit now has as many as nine members.* 
The practice of assigning cases to three-judge divisions of the court 
continued, however, and is indeed a key factor in the efficient opera- 
tion of the busy courts. 

With the increase in the number of judges assigned to the various 
circuits a new problem arose in the Courts of Appeals. Since only 
three members of the court were to take part in any single case, their 
decision became the decision of the entire court even though in the 
larger courts the non-participating judges represented a numerical 
majority of the court. Where formerly the Federal Courts had only 
to contend with conflicts between different circuits, now the problem 
of diverse decisions within a single court arose. 

When two members on a hearing panel of the Ninth Circuit in 
1938 found themselves unable to agree wth a former decision’ of that 
court, the first definite statement of policy was made on the possibility 
of setting such a diversity of view by bringing the matter before all 


1 Act of March 3, 1891, 26 Star. 826 (1891). 
2Id., §2. 
8 36 Stat. 1131 (1911), 28 U.S.C. §212 (1946). 

4The number of circuit judges in each circuit is set forth in 62 Stat. 871 
(1948), as amended 63 Stat. 493 (1949), 28 U.S.C. §44 (Supp. 1952) as fol- 
lows: District of Columbia—nine ; First—three ; Second—six; Third—seven ; 
Fourth—three; Fifth—six; Sixth—six; Seventh—six ; Eighth—seven ; Ninth 
—seven; Tenth—five. Pub. L. No. 294, 83rd Cong., Ist Sess. (Feb. 10, 1954), 
however, authorized an increase in the number of judges in the Fifth Circuit 
to seven, and in the Ninth Circuit to nine. 

5 Bank of America v. Commissioner of Internal Revenue, 90 F.2d 981 (9th Cir. 
1937). 
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the judges of the court, sitting en banc. The Ninth Circuit declared 
that since Congress had created the court to consist of but three 
judges there was no way for a circuit consisting of more than that 
number to convene itself en banc.® 

Two years later, the Court of Appeals for the Third Circuit found 
a different intent in the Act which created the Courts of Appeals. 
In hearing the case of Commissioner of Internal Revenue v. Teztile 
Mills Securities Corporation’ before all five circuit judges, the court 
stated: “We conclude that this court has the power to provide... . 
for sessions of the court en banc, consisting of all the circuit judges 
in active service.” ® The full court decided that case by a three-two 
majority, but was unanimous in its assertion that the power to sit 
en banc was not precluded by the provision that cases should be de- 
cided by a court consisting of three judges. 

This inter-circuit dispute was resolved by the Supreme Court in 
its review of the Textile Mills case. With equal unanimity, that tri- 
bunal upheld the policy adopted by the Third Circuit, pointing out that 


. . . the result reached makes for more effective judicial admin- 
istration. Conflicts within a circuit will be avoided. Finality 
of decision will be promoted. Those considerations are especially 
important in view of the fact that . . . these courts are the courts 
of last resort in the run of ordinary cases.?° 


The Court’s sanction of en banc action was incorporated into Title 
28 of the United States Code in 1948" with the express purpose of 
both recognizing the power to sit en banc and at the same time con- 
tinuing the tradition of the three-judge appellate court.** Section 
46(c) provides: 


Cases and controversies shall be heard and determined by a 
court or division of not more than three judges, unless a hearing 
or rehearing before the court in banc is ordered by a majority of 
the circuit judges of the circuit who are in active service. A court 
in banc shall consist of all active circuit judges of the circuit. 


While this provision left no doubt as to the power of the courts 
to hear cases en banc, no provision was made as to the steps which 
might be taken to initiate such action or the procedure by which the 


6 Lang’s Estate v. Commissioner of Internal Revenue, 97 F.2d 867, 869 (9th 
Cir. 1938). The conflict between the Bank of America and the Lang case was 
therefore certified to the Supreme Court, and resolved in accordance with the 
opinion of that Court. No comment was made as to the en banc question. 
Lang’s Estate v. Commissioner of Internal Revenue, 304 U.S. 264 (1938). 

7117 F.2d 62 (3rd Cir. 1940). 

8 Id., 71. 
® 314 U.S. 326 (1941). 

10 Jd. at 334-335. 
1162 Srat. 871 (1948), 28 U.S.C. §46 (Supp. 1952). 
12 Jd., Revisor’s Note. 
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power might be utilized. It was left to the individual circuits to 
adopt the means they felt most conducive to the effective exercise 
of this power. An examination of the policies of the various courts 
will be made in this note in an attempt to determine their relative 
effectiveness. 

THE THIRD CIRCUIT 


The Court of Appeals for the Third Circuit, which might aptly 
be considered the pioneer in the field of en banc procedure by virtue 
of its role in the Textile Mills case, has adopted a policy which offers 
the possibility of en banc consideration at all stages of the litigation.* 
The court is free to consider any case en banc (1) at the time of the 
original hearing, and (2) on rehearing, both before and after a de- 
cision by the three man panel. Cases which have merited an original 
hearing by the full seven man court have been few and generally only 
matters of exceptional public interest or importance receive such 
consideration. Ordinarily, only the judges assigned to the panel 
which will hear the case have any part in the primary steps of the 
procedure. Occasionally these judges decide from the preliminary 
arguments or briefs that a particular case is one which calls for an 
original hearing en banc. This is then called to the attention of the 
other four members of the court and a majority of the court may order 
such action to be taken. 

The stage at which en banc action is most likely to be undertaken 
by the court, however, is between the original hearing and the de- 
cision by the hearing panel, for it is at this point that the issues pre- 
sented are brought to the attention of each judge for his informal 
consideration. After argument before the panel, one judge is selected 
to write the opinion and it is his duty to circulate a draft thereof 
by letter to the other members of the panel (for their concurrence 
or dissent), and also to the members of the court who did not par- 
ticipate in the case. Each of the latter is requested merely to in- 
form the opinion-writing judge whether or not he desires the case 
to be re-argued en banc. The procedure is an informal one, and the 
determination by any four judges, whether they actually took part 
in the original hearing or not, that the case should be reheard en banc, 
will effectively initiate such action. 

Decision by the panel after the above procedure has failed to result 
in an en banc rehearing does not decisively preclude the possibility 
of such consideration, though the cases reheard by the full court after 
the panel has handed down its decision are far fewer than those so 
considered before decision. Such re-argument generally results from 


13 For a full statement of the Third Circuit’s policy, see Maris’ Hearing and 
Rehearing Cases in Banc, 14 F.R.D. 91 (1953). 
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a litigant’s petition for rehearing although it is significant to note 
that it makes no difference whether the petition explicitly requests 
en banc determination of the case or not. The procedure is identical 
in either case. Copies of the petition are circulated by the Clerk of 
the Court to each of the judges and they are requested to inform 
the opinion-writing judge whether they think the rehearing should 
be granted. Although the members of the hearing panel must vote 
either to grant or deny the petition,’* each of the remaining judges 
indicates by letter’ that his position is one of the following: (1) he 
votes to grant rehearing en banc; (2) he votes to deny rehearing 
en banc; (3) he is content to leave the disposition of the petition 
to the judges of the panel which heard and decided the case origi- 
nally. The last of these is the position most generally taken by the 
judges who did not hear the case originally.*® 

Throughout this procedure it is evident that whether or not a case 
will be brought to the attention of the court en banc is a problem 
which will only be decided by the vote of a majority of the circuit 
judges who make their decision after individual consideration of de- 
sirability of such action. It is therefore beyond the power of the 
hearing panel either to order or deny en banc consideration to the 
litigant, for the power to order or deny lies only in a “majority of 
the circuit judges” ** and indeed, this is the essence of the Third 
Circuit's construction of the statute. 


DIstRIcT OF COLUMBIA CIRCUIT 


The policy of the Court of Appeals for the District of Columbia is 
largely similar to that of the Third Circuit. Requests for en banc 
consideration may be made both at the time of the original hearing 
and on petition for rehearing. They will be entertained from any 
party to the case,’* any circuit judge or judges, or any division of 
the court. All of the active judges of the court vote upon the ques- 
tion and if a majority favors en banc action, an order to that effect 
is entered. As in the Third Circuit, the judges circulate drafts of 
all their opinions among their six fellow judges and any one is at 
liberty to suggest en banc action if in his opinion a case merits such 
consideration. En banc rehearing may be voted either before or after 
the hearing panel renders its decision.”° 

14 This is the duty of each member of the division assigned to the case. 

15 The non-sitting judges are under no obligation to participate to this extent 
in each case, but do so —- to the practice of the Third Circuit. 

16 Maris, supra, at page 95. 

17 28 U.S.C. § 46(c) (Supp. 1952). 

18 By written motion or petition. 

19 Usually by memorandum to all the active circuit judges. 


20For a full statement of the District of Columbia Circuit’s policy, see 3 
JouURNAL OF THE Bar ASSOCIATION FOR THE District oF CoLumBia 104 (1953). 
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THE FirtH Circuit 


Prior to the enactment of Section 46(c) in 1948, the Fifth Circuit 
granted en banc consideration whenever two of the three judges as- 
signed to the particular case so voted. Mindful of the new statutory 
provision which posited the power to grant such a hearing or rehear- 
ing in the “majority of the circuit judges” this policy was abandoned 
in favor of the present informal procedure.”* 

Whenever one or more of the judges feel that a case should be con- 
sidered en banc they discuss it with the Chief Judge and if they and 
the Chief Judge agree** that such procedure is merited the latter 
speaks or writes informally to the other judges asking their opinions 
as to whether the six man court should hear the case. When a total 
of four members feel such a hearing is desirable, an order is entered 
fixing the case for hearing before the full court, and if less than four 
are in favor of it the matter is dropped without order of any kind. 
No record is made as to which judges voted for or against conven- 
ing the full court. It should be noted that in this circuit too, the 
power to hear a case en banc, while duly considered in each instance 
by the individual judges, is not one which is liberally exercised. The 
general feeling is that the court should be so convened only under 
exceptional circumstances and not merely because one member of 
the court dissents or a litigant desires it. The court seldom sits 
en banc more than once or twice a year.”* 


Some OTHER CIRCUITS 


The Courts of Appeals for both the First?* and Fourth?’ Circuits 
are at present composed of just three judges and consequently no 
en banc problem has appeared in either circuit. The court of the 


21 The Fifth Circuit has no formal rules on the matter of en banc hearings 
and rehearings. This statement of that Circuit’s policy is based upon a letter 
to The George Washington Law Review, dated November 24, 1953, from Oakley 
F. Dodd, Clerk, United States Court of Appeals for the Fifth Circuit, in which 
- Dodd quotes from the correspondence of Chief Judge Joseph C. Hutcheson, 


22 Without the support of the Chief Judge, it would be futile for a single 
dissenting judge from any division to press his argument further, for the alli- 
ance of the Chief Judge with the other judges from the division makes a vote 
for en banc action by the “majority of the circuit judges” impossible in the 
six man court. See, however, Pub. L. No. 294, 83rd Cong., Ist Sess. (Feb. 10, 
1954) which increases the number of judges in the Fifth Circuit from six to 
seven. 

23 Note 21, supra. 

24 Letter to The George Washington Law Review, dated November 23, 1953, 
from Roger A. Stinchfield, Clerk, United States Court of Appeals for the 
First Circuit. 

25 Letter to The George Washington Law Review, dated November 27, 
1953, from Claude M. Dean, Clerk, United States Court of Appeals for the 
Fourth Circuit. 
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Second Circuit has never been convened en banc®* and has no estab- 
lished policy governing such action but there is no rule of that court 
which prohibits such hearings and the court could sit en banc of its 
own motion.2* The Sixth Circuit, which has no rule or policy on 
this matter,?* requires that all petitions for rehearing be submitted 
to the three judges who heard and decided the particular case. The 
court has heard only one case en banc, and that by its own motion.”® 

The Seventh Circuit, likewise without policy or precedent,®° de- 
nied the only motion made to it for en banc consideration some time 
ago. The Court of Appeals for the Tenth Circuit, by a recent addi- 
tion to its rules, has provided that applications for hearings and re- 
hearings en banc “will be considered by all the Judges of the Cir- 
cuit who are in active servce.” ** These applications may originate 


with the litigants or through the judges, but the court very seldom 
sits en banc.*? 


Tue NINTH CIRCUIT 


It is toward the Ninth Circuit that much recent attention as well 
as considerable criticism have been directed on the subject of en banc 
hearings and rehearings. Since the Textile Mills decision in 1941 
which overruled the Ninth Circuit’s prior position of complete re- 
pudiation of en banc action, that circuit has pursued a policy which 


has adhered to the fundamental precept that once a case has been 
assigned to a particular panel it thereafter belongs to that panel ex- 
clusively and must reach its final determination through the judgment 
of that three-man division alone. Two recent cases have evoked con- 
siderable interest in the Ninth Circuit’s practice and have resulted 


26In the recent case of Im re Sacher, 206 F.2d 358 (2nd Cir. 1953), cert. 
granted 74 S. Ct. 218 (1953), Judge Clark dissented from a holding in which 
disbarment of a New York attorney was affirmed, and noted that he had re- 
quested the Chief Judge to poll the court in an effort to bring the matter before 
the court en banc. The judges declined to sit en banc by a vote of three to 
two. 


27 Letter to The George Washington Law Review, dated November 23, 
1953, from Alexander M. Bell, Clerk, United States Court of Appeals for the 
Second Circuit. 


28 Letter to The George Washington Law Review, dated November 24, 
1953, from Carl W. Reuss, Clerk, United States Court of Appeals for the 
Sixth Circuit. 

29 Stephan v. United States, 133 F.2d 87 (6th Cir. 1943). 

30 Letter to The George Washington Law Review, dated December 1, 1953, 
from Kenneth J. Carrick, Clerk, United States Court of Appeals for the 
Seventh Circuit. 

31 Rules of the United States Court of Appeals for the Tenth Circuit, Rule 
20, paragraph 7. 

32 Letter to The George Washington Law Review, dated December 28, 1953, 


from Robert B. Cartwright, Clerk, United States Court of Appeals for the 
Tenth Circuit. 
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in that circuit’s formal adoption into its rules of the policy it has 
adamantly pursued. 


1. The Western Pacific Case 


In Western Pacific Railroad Corporation v. Western Pacific Rail- 
road Company,** petitioners, a corporation and its stockholders, 
brought an action against certain other corporations, formerly their 
subsidiaries, on the theory that those other corporations had unjustly 
enriched themselves by wrongfully appropriating and applying to 
their benefit a “tax loss” incurred by petitioners. The District Court 
refused relief** and the Court of Appeals for the Ninth Circuit, con- 
sisting of one circuit judge and two district judges, affirmed that 
judgment,** denied a petition for rehearing, and struck a petition 
for rehearing en banc on the grounds that it was unauthorized in 
law.** This striking of the petition was based upon similar previous 
decisions in that circuit.*" 

Subsequently petitioners filed a second application for rehearing 
en banc, contending that the striking of their former petition was 
error because such a request demanded the consideration of the full 
court. The court convened itself en banc to consider this issue and 
refused to allow petitioners to reinstate their petition.** Certiorari 
was then sought and granted both on the merits and on the en banc 
question.*® The Supreme Court, in April, 1953, remanded the case 
on the en banc issue and therefore did not discuss the merits in its 
decision. The Court discussed the ex banc problem at great length 
and decided that while litigants have no statutory right under rule 
46(c) to compel each member of the court to give formal considera- 
tion to an application for rehearing en banc, and that each court in 
the exercise of its discretion may choose to entrust the initiation 
of such rehearings to a division, it is essential that the division give 
independent attention to the merits of the en banc issue and that 
such had not been done in this case.*° 

In accordance with the Court’s further suggestion that the proce- 
dure to be followed in the exercise of the en banc power should be 


83 345 U.S. 247 (1953). 

3485 F. Supp. 868 (N.D. Cal. 1949). 

35 197 F. 2d 994 (9th Cir. 1952). 

36 Jd. at 1012. 

37 Northwestern Mutual Ins. Co. v. Gilbert, 182 F.2d 256 (9th Cir. 1950) ; 
Fruehauf Trailer Co. v. Myers, 181 F.2d 1008 (9th Cir. 1950); Kronberg v. 
Hale, 181 F.2d 767 (9th Cir. 1950), cert. denied 339 U.S. 969 (1950). 

88 197 F.2d 994, 1013 (9th Cir. 1952). 

39 344 U.S. 809 (1952). 

40 345 U.S. 247, 267-268 (1953). (Dissent by Mr. Justice Jackson who would 
reverse the Ninth Circuit’s holding on the merits of the case). 
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clearly set forth, the Ninth Circuit officially amended its Rule 23 as 
follows : 


All petitions for rehearing shall be addressed to and be deter- 
mined by the court as constituted in the original hearing. 

Should a majority of the court as so constituted grant a re- 
hearing and either from a suggestion of a party or upon its own 
motion be of the opinion that the case should be reheard en banc, 
they shall so inform the Chief Judge. The Chief Judge shall 
thereupon convene the active judges of the court and the court 


shall thereupon determine whether the case shall be reheard en 
banc.** 


The court, sitting en banc, then entered an order referring the 
case back to the original division for action under the new rule,*? and 
that division promptly denied both the petition for rehearing and the 
petition for rehearing en banc.** Petitioners again sought certiorari 
both on the merits and the en banc question but the Supreme Court 
refused to review the case again.** 


2. The Bradley Mining Company Case 


A similar procedural problem came before the Ninth Circuit in 
the case of Bradley Mining Company v. Boice,*® and the disposition 
of the case was the same as that of the Western Pacific case. Here, 
petitioners urged review of their cause by the court en banc after a 
division had denied relief, protesting that the “luck of the draw” had 
placed their petition before a panel which ruled contrary to the senti- 
ments of the court as a whole. This argument found strong support 
in vigorous dissents by one member of the hearing panel, Judge Pope, 
who pointed out that a study of the views expressed by the seven 
judges of the circuit in Southern Pacific Company v. Guthrie* indi- 
cated that the court en banc would arrive at a different decision than 


41 Rules of the United States Court of Appeals for the Ninth Circuit, Rule 
23, as amended, May 27, 1953. 

42205 F.2d 374 (9th Cir. 1953). Judge Pope dissented from this ruling, 
pointing out that “To date the judges who have considered its [this case’s] 
merits are equally divided as to who should win. Mr. Justice Jackson and 
Judge Fee think the plaintiff should prevail. Judge Healy and Judge Byrne think 
otherwise. There remain six judges of this court whose power to break this 
tie is clear . . . The Case is now in our hands as a full court. I think it is 
—_ bong to keep it there, to hear arguments on it, and to decide it.” Jd., at 
375-3 

43 206 F.2d 495 (9th Cir. 1953). 

4474 S.Ct. 241 (1953). (The Court’s denial of certiorari, of course, implies 
neither approval nor disapproval of the Ninth Circuit’s action, nor should it be 
taken as an expression of the Court’s view as to the merits of the case. Mary- 
land v. Baltimore Radio Show, Inc., 338 U.S. 912, 919 (1950); Brown v. Allen, 
344 U.S. 443, 497 (1953). 

45194 F.2d 80 (9th Cir., 1951), cert. denied 343 U.S. 941 (1952), cert. 
granted 345 U.S. 932 (1953). 

46 186 F.2d 926 (1951), cert. denied 341 U.S. 904 (1951). 
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that of this particular panel: “It is unthinkable to me that a division 
of this court may lay down a rule or enter a judgment knowing that 
a majority of the judges who constitute this court would probably 
disagree. That is this case and for that reason I think that a rehear- 
ing should be granted.” ¢ 

But under Rule 23 as amended, the members of the court who 
took no part in the Bradley Mining Company case had no opportu- 
nity to vote for a consideration of the case en banc or even to be ap- 
prised of the issues therein. Petitioner’s plea for action by the full 
court met its doom at the hands of the hearing panel,*® a result 
squarely opposed to the criterion suggested in Mr. Justice Frank- 
furter’s concurring opinion in the Western Pacific case: “. . . deter- 
minations en banc are indicated whenever it seems likely that a ma- 
jority of all the active circuit judges would reach a different result 
than the panel assigned to hear a case or which has heard it.” *° 

Results such as this cast considerable doubt upon the efficacy of 
the Ninth Circuit’s approach to en banc action. A procedure that 
subordinates the discretionary power of the judges as a group (a 
power clearly set forth in the statute) to the discretionary power of 
a minority, is difficult to justify, especially when the make-up of a 
given panel might find two recalcitrant district®® judges, who have 
no power to order en banc action, decisively precluding intervention 
by the circuit judges in whom the power is invested. 

Further grounds for criticism of the Ninth Circuit’s policy of al- 
lowing the hearing panel to dispose definitively of petitions for re- 
hearing en banc arise from the fact that this rule permits the very 
division whose judgment may call for en banc action to deny a review 
of their judgment. This is in direct contradiction to the principles 
set forth in Mr. Justice Frankfurter’s opinion in the Western Pacific 
case: 

. . . I do not see how any procedure can do so [effectively exer- 
cise the discretionary power of Section 46(c)] whose effect is 
not to apprise all active judges either of all decisions of panels 
of the Court, or of those decisions which counsel bring to the 
Court’s attention, by motion or suggestion—the nomenclature is 
immaterial—as raising the problems at which the grant of power 


in §46(c) is directed. For this reason I do not believe that a 
delegation of authority to the panel which heard the case to dis- 


47 198 F.2d 790, 792 (1952). 

48 205 F.2d 937 (1953), cert. denied 74 S. Ct. 125 (1953). 

49 345 U.S. 247, 270 (1953). 

50 No criticism is intended as regards the capability or legality of a court so 
constituted. That a court may be so composed is clearly provided in 28 U.S.C. 
§ 292(a), and the services of the district judges are no doubt invaluable in dis- 
posing of the large volume of cases before a busy circuit such as the Ninth. 
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pose finally, in behalf of the entire court, of petitions for rehear- 
ing en banc—if there are to be such petitions and if through 
them alone §46(c) is to be implemented—would constitute adop- 
tion of a permissible procedure for the exercise of the power 
conferred by §46(c). It may be proper to require petitions for 
rehearing en banc to be made to the panel in the first instance, 
but to allow the discretionary function under §46(c) to be dis- 
charged definitely by the panel whose judgment may call for 
en banc action is to treat the statute as an empty, purposeless 
form of words.** 


CONCLUSION 


The long-needed statement of policy by the Supreme Court as set 
forth in the Western Pacific case clearly illustrates the usefulness of 
the en banc power and the Court’s desire that it be utilized in appro- 
priate cases, such as those indicating a conflict of views among the 
judges of a circuit. A procedure for exercising the en banc power 
which acquaints all the circuit judges with the nature of each case 
decided by the court, as exemplified by the Courts of Appeals for the 
Fifth Circuit and the District of Columbia, is best designed to con- 
form to the purpose and literal meaning of Section 46(c), for it pre- 
serves complete control of each decision of the court and its panels 
to a majority of the judges of the court at all times. On the other 
hand, a policy by which two judges are empowered to commit a 
seven®* man court to a decision which is contrary to the views of 
the other five judges and then to prevent that dissenting majority 
from ordering a determination of the case en banc, violates both the 
spirit and the letter of the statute and frustrates the salutary purpose 
of the en banc procedure. Yet this is the rule followed by the Ninth 
Circuit and apparently emulated in a recent addition to the Rules 
for the Court of Appeals for the Eighth Circuit.™* 

Under such a plan, the conscientious judge is faced with the realiza- 
tion that in expressing his own opinion he may be committing as 
many as six other judges to his viewpoint, wholly without their knowl- 
edge in any given case. The policies adopted by the Fifth and Dis- 


51 345 U.S. 247, 272 (1953). 

52In the Western Pacific case, the Court noted that in a previous decision, 
United States ex rel Robinson v. Johnston, 316 U.S. 649 (1942), where it ap- 
peared that a “conflict of views” had arisen “among the judges of the Ninth 
Circuit,” it had remanded the case “for further proceedings, including leave for 
petitioner to apply for a hearing before the court en banc.” Id. at 650. 345 
U.S. 247, 260 n. 20 (1953). 

53 Now increased to nine. Note 4, supra. 

54 Rule 15 of the Rules of the United States Court of Appeals for the Eighth 
Circuit, effective January 1, 1954, provides in part: “The division of the Court 
by which a case has been heard and determined shall have the power to finally 
dispose of any petition for the rehearing of the case and of any request for con- 
sideration thereof by the Court en banc.” 
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trict of Columbia Circuits free him from this psychological shackle 
and enable him to voice freely his own convictions, secure in the 
knowledge that the final outcome of the case will always represent 
the opinion of a majority of the whole court. 

The objections®® of the Ninth Circuit that the efficient administra- 
tion of its court would be gravely impaired by a policy which re- 
quired each judge to familiarize himself with the decisions promul- 
gated through the court’s various panels finds no support in the 
statements of circuits which adhere to such a plan.*® The en banc 
power has been exercised frugally’ but effectively in those courts 
which provide for a majority supervision of all decisions by circula- 
tion of the drafts of opinions throughout the entire court. 

The ever-increasing mass of cases awaiting determination, coupled 
with the imminent creation of a large number of new judgeships in- 
dicates that the problems of en banc procedure will soon be raised 
in some circuits for the first time and in others to a greater extent 
than ever before. With this in mind, the virtues and vices of the 
practices already adopted by some circuits should be carefully in- 
spected and evaluated by all circuits to select those practices most cal- 
culated to insure uniformity of decision, protect the integrity of the 
court, and provide for the expeditious and judicious disposition of 
pending litigation. 


RICHARD J. Fay. 


55 197 F.2d 994, 1015-1016 (1952). 

56 Maris, supra note 13, at 96. 

57 In one term of the Court for the Third Circuit only six cases out of.a total 
of 239 were heard or reheard en banc. Id. at 92. During a period extending 
from September 1, 1948 to March 1, 1953 the Court of Appeals for the District 
of Columbia granted 4 petitions by litigants for rehearings en bonc, and ordered 
3 hearings and 5 rehearings sua sponte. Note 20, supra, at 105. 
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EXPATRIATION—REQUIREMENT THAT EXPATRIATION BE VOLUN- 
TARY—NATIONALITY Act oF 1940 AND IMMIGRATION AND NATION- 
auity Act or 1952—Appellant’s suit for a judgment declaring him 
to be a citizen of the United States was dismissed by the lower court 
for failure to state a cause of action, on the ground that under § 
404(c) of the Nationality Act of 1940, 54 Srar. 1137 (1940), 8 
U.S.C. § 804 (1946), he had automatically expatriated himself by 
residing continuously in a foreign state for five years. Appellant did 
not qualify under any of the exceptions provided in the statute. On 
appeal it was argued that § 404(c) was not effective where the resi- 
dence abroad was involuntary, and that residence abroad to care for 
an ailing spouse was not voluntary. Held, reversed and remanded, 
appellant had stated a cause of action because his residence abroad 
= involuntary. Mendelsohn v. Dulles, 207 F.2d 37 (D.C.Cir. 

). 

Section 404(c) of the Nationality Act of 1940 provided that a 
naturalized citizen would lose his nationality by residing continuously 
for five years in any foreign state other than the state of his birth. 
Appellant was born in Poland in 1914, became a naturalized citizen 
of the United States in 1923. In 1936 he went to Palestine for busi- 
ness purposes and continued to reside there. Appellant alleged that 
his failure to return within the required period of time was due to the 
illness of his alien wife, and that this made his foreign residence invol- 
untary. 

The Nationality Act of 1940 repealed the Expatriation Act of 1907, 
34 Stat. 1228 (1907). The Expatriation Act of 1907 had provided 
that when a naturalized citizen resided for five years in a foreign 
state he would be presumed to have expatriated himself, but that this 
presumption could be overcome by presentation of satisfactory evi- 
dence to the contrary. Under the provisions of the Expatriation Act 
of 1907, appellant would clearly have been entitled to show that his 
foreign residence should not result in his expatriation. But the terms 
of the Nationality Act of 1940 did not create a rebuttable presump- 
tion. Except for specified exceptions, the mere act of residing con- 
tinuously in a foreign state for five years resulted in expatriation. 86 
Conc. Rec. 11950 (1940). The purpose of the provisions for loss 
of nationality by residence abroad was to lessen the burden of pro- 
tecting nominal American citizens abroad who showed their real 
interests to be outside the United States by the conditions of their 
stay abroad. Sen. Rep. No. 2150, 76th Cong., 3d Sess. 4 (1940). 
An Act of Congress, 59 Star. 544 (1945), 8 U.S.C. § 809 (1946) 
amended the Nationality Act of 1940 to provide that nationality 
should not be lost under § 404(c) prior to October 14, 1946. The 
apparent reason for this amendment was that wartime conditions had 
created an inability to return to the United States within the pre- 
scribed period for many naturalized citizens. Had inability to return 
been a defense under the Nationality Act of 1940 as it would have 
been under the Expatriation Act of 1907, this amendment of 1945 
would have been superfluous. 


[ 493} 
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The court in the principal case was unmoved by this legislative his- 
tory. It relied on the case of Perkins v. Elg, 307 U.S. 325 (1939), 
as authority for the proposition that expatriation may not be invol- 
untary. The Perkins case, however, was based on the Expatriation 
Act of 1907, which, contrary to the Nationality Act of 1940, created 
only a presumption of expatriation, and therefore clearly contemplated 
only voluntary expatriation. In addition, the Perkins case, at 334, 
stated that there must be a voluntary act to cause loss of citizenship 
only in the absence of a statute which provided otherwise. This lan- 
guage of the Perkins case would seem to make it authority for the 
proposition that statutory involuntary expatriations are valid, instead 
of authority that expatriation may not be involuntary. It is difficult, 
however, to reconcile this language of the Perkins case with the lan- 

e of the Court in the earlier case of United States v. Wong Kim 
Ark, 169 U.S. 649, 703 (1898), to the effect that Congress’ power of 
naturalization was a power to confer citizenship rather than a power 
to take it away. 

The same court which decided the principal case was asked to find 
§ 404(c) of the Nationality Act of 1940 unconstitutional in the case 
of Lapides v. Clark, 176 F.2d 619 (D.C.Cir. 1949), cert. denied, 338 
U.S. 860 (1949). Tht facts were generally similar to those in the 
instant case. Rejecting the argument that the Nationality Act of 
1940 was unconstitutional, the court held that since § 404(c) involved 
a condition brought about by the voluntary acts of a person with notice 
of the consequences, the statute did not arbitrarily impose loss of citi- 
zenship. But this decision cannot be authority for the holding in the 
principal case, for, as pointed out in the decision, Lapides merely 
attacked the constitutionality of the statute, and did not attempt to 
show that his failure to return seasonally was involuntary. The dis- 
senting judge in the Lapides case deplored the fact that in previous 
instances complete inability to return to the United States within the 
statutory period, even where the naturalized citizen had no control 
over the circumstances, had resulted in expatriation. It may be as- 
sumed that if complete inability would not excuse a naturalized citi- 
zen from the effects of the statute, then the desire of such a citizen 
to remain abroad with an ailing spouse would afford even less excuse. 
In the case of Haaland v. Attorney General of the United States, 42 
F. Supp. 13, 17 (D.Md. 1941), it was stated by way of dictum that 
under provisions of the Nationality Act of 1940 covering the return 
of a naturalized citizen to his native land, there was no longer only a 
presumption of expatriation, and a person who had become a natural- 
ized citizen lost his nationality merely by the act of residing continu- 
ously outside the United States for the statutory period. 

A number of cases involving § 401 of the Nationality Act of 1940 
which covers acts of expatriation other than residence abroad, have 
held that the defendant must act voluntarily in order to be expatri- 
ated. Thus a Nisei who voted in Japanese elections for fear of loss 
of access to the United States was not expatriated. Kasumi Naka- 
shima v. Acheson, 98 F.Supp. 11 (S.D.Calif. 1951). Procurement 
of French citizenship to avoid possible internment by the Germans 
during World War II did not result in expatriation. Doreau v. 
Marshall, 170 F.2d 721 (3d Cir. 1948). Procuring Japanese citi- 
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zenship because it was necessary in order to get a job to live did not 
result in expatriation. Meiji Fujizawa v. Acheson, 85 F. Supp. 674 
(S.D. Calif. 1949). But these cases under § 401 are distinguishable in 
fact and principle because they involved overt acts of renunciation 
done under duress, whereas appellent in the principal case contended 
that under § 404, personal hardship should have exempted him from 
the effects of having failed to act seasonably to preserve his citizenship. 
But most significantly, § 402 provided that the acts described in § 401 
created only a presumption of renunciation which could be rebutted, 
whereas there is no such proviso attached to § 404. 

Because the Nationality Act of 1940, under which the principal case 
was tried, has been repealed and superseded by the Immigration and 
Nationality Act of 1952, 66 Strat. 163, 8 U.S.C. § 1101 (1952), the 
decision should ordinarily now be moot. This would seem particularly 
the case, since, while the Immigration and Nationality Act of 1952 re- 
tains the five year forfeiture provision, it has added § 353(5)(B) 
which provides that the forfeiture provisions shall not apply to a 
naturalized citizen who is prevented from returning to the United 
States because of the ill health of a parent, spouse, or child. In re- 
jecting the argument of appellee, however, that this express exception 
in the new Immigration and Nationality Act of 1952 indicated the 
Nationality Act of 1940 did not allow such an exception, the court in 
the principal case interpreted the new provision as applicable only to 
an ailing spouse or parent who was an American citizen. To con- 
strue § 353(5)(B) as so applicable, the court borrowed the qualifying 
phrase “American citizen” from § 353(7). If this interpretation is 
followed, the Immigration and Nationality Act of 1952 has not altered 
the effect of the Nationality Act of 1940 where facts similar to those 
in the principal case are presented. 

The court appears to have been guided in its decision by a spirit 
of humanity. In order to avoid a harsh result the court has interpreted 
the law in a questionable manner. The cases decided under the Na- 
tionality Act of 1940 do not appear to support the conclusion of the 
court. Furthermore, in its interpretation of the Nationality Act of 
1940, the court has disregarded the principles of construction laid 
down in United States v. Cooper Corp., 312 U.S. 600, 605 (1941), 
that the courts should read the language of the statute in its ordinary 
and natural meaning and should not attempt to engraft upon a statute 
additions which the court thinks the legislature logically might or 
should have made. The ordinary and natural meaning of the language 
of the Nationality Act of 1940 does not support the court’s conclu- 
sion in the principal case. And similarly, its interpretation of the 
Immigration and Nationality Act of 1952 that the new exception in 
§ 353(5)(B) applied only to American spouses cannot be supported. 
Where a statute enumerates exceptions, it is not a natural interpreta- 
tion to construe the terms of one exception as qualified by the adjec- 
tives of another exception. Appellant presented an appealing case. 
He could probably have successfully sought a private bill in Congress. 
But it is submitted that under the Nationality Act of 1940 he had for- 
feited his legal rights as a naturalized citizen by remaining abroad 
beyond the allowed period. A. I. W. 
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FEDERAL Tort Crarms AcT—APPLICATION OF DISCRETIONARY 
Function Exception—The United States Fish and Wildlife Serv- 
ice and the United States Corps of Engineers owned separate but ad- 
joining tracts of land in Oklahoma covered with a dense growth of 
willow trees, which was choking out vegetation deemed suitable for 
wildlife and preventing the normal control of malaria mosquitoes in 
the nearby marshy areas. Officials of the two agencies decided to 
spray these tracts of government-owned land with a chemical herbi- 
cide known as 2,4-D. A pilot-biologist conducted the spraying opera- 
tions. Some of the herbicide drifted onto the land of the appellants, 
damaging their crops. The appellants sought recovery under the 
Federal Tort Claims Act (FTCA), 28 U.S.C. 1346 (Supp. 1952), 
charging negligence in the actual spraying operations conducted by 
the pilot, and a taking of the crops in violation of the Fifth Amend- 
ment. The trial court found for defendant. Held, affirmed; the pilot 
was not negligent in conducting the spraying operations; the decision 
to conduct the spraying operation and to use herbicide 2,4-D was an 
exercise of a discretionary function within the exception of 28 U.S.C. 
§ 2680(a) (Supp. 1952); and a single unintentional act resulting in 
damage or destruction of personal property did not amount to a taking 
in the constitutional sense. Harris v. United States, 205 F.2d 765 
(10th Cir. 1953). 

The FTCA was passed in 1946, after thirty years of consideration 
by Congress of similar legislation. Before the Act became law, under 
the doctrine of sovereign immunity from suit, in order for a plaintiff to 
recover from the Government in tort it was necessary to have a private 
bill introduced in Congress. This procedure proved to be costly and 
time consuming. To correct this, the Act was enacted, waiving the 
Government’s immunity from suit in tort and permitting actions 
“. . . for injury or loss of property, or personal injury or death 
caused by the negligence or wrongful act or omission of an employee 
of the Government while acting within the scope of his office or em- 
ployment, under circumstances where the United States, if a private 
person, would be liable to the claimant in accordance with the law of 
the place where the act or omission occurred.” 28 U.S.C. 1346 
(Supp. 1952). Waiver of immunity is limited by thirteen exceptions. 
The most important of these is embodied in § 2680(a) of the Act, 
which excludes from its provisions “Any claim . . . based upon the 
exercise or performance or the failure to exercise or perform a discre- 
tionary function or duty on the part of a federal agency or an employee 
of the Government, whether or not the discretion involved be abused.” 

This note deals with only one aspect of the instant decision, 1.¢., the 
holding that the decision to use 2,4-D to spray this land was the exer- 
cise of a discretionary function within § 2680(a). The case is inter- 
esting as the first reported decision applying the discretionary func- 
tion exception of the FTCA since the Supreme Court’s opinion in 
Dalehite v. United States, 346 U.S. 15 (1953). In that case, the Su- 
preme Court held the Government was not liable for damages result- 
ing from the explosion of two ships in the harbor of Texas City, 
Texas, which were being loaded with fertilizer manufactured under 
Government auspices, as part of a Government foreign aid program. 
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The negligence alleged was in the manufacture, packaging and trans- 
portation of the explosive material without warning of the possibility 
of explosion, and the negligence of the Coast Guard in failing to super- 
vise its storage and in fighting the fire after it started. The Supreme 
Court, in a four to three decision, held that the Government was not 
liable, since the officers who had made the decisions regarding these de- 
tails were acting within the discretionary function immunity of the 
FTCA. In reaching this conclusion, the Court gave great significance 
to the “serious judgment . . . involved” in setting up the details of 
manufacture, packaging and shipment of the material. It sought to 
show that each act of negligence complained of was performed under 
directions of policy-making officials, who had carefully considered the 
possible alternatives. A strong dissent was entered on the ground that 
the majority’s opinion went beyond the intention of Congress in set- 
ting up the discretionary function exception in the Act, as the “Gov- 
ernment’s negligence here was not in policy decisions of a regulatory 
or governmental nature, but involved actions akin to those of a pri- 
vate manufacturer, contractor, or shipper.” Jd. at 60. 

The court in the instant case stated that it could see no difference 
between the decision to use the spray in this case, and the decision 
to manufacture, bag, label and ship fertilizer in the Dalehite case. 
The authority of the Harris case as an application of the Dalehite deci- 
sion is somewhat vitiated, however, when the briefs in the former are 
examined. They indicate that the complaint charged only negligence 
in the carrying out of the spraying operation itself, not in the decision 
to use the particular spray, and the record on appeal indicates the 
plaintiff introduced no evidence on the latter point. Furthermore, the 
finding that the decision to use this spray was an exercise of discre- 
tionary function within § 2680(a) was unnecessary to the holding in 
this case, since the court made a finding that the pilot was not negli- 
gent in the conduct of the spraying operation. This finding alone 
would have required a decision for the Government on the question of 
negligence. Both the trial court and the Court of Appeals held, how- 
ever, on the basis of defendant’s evidence and arguments, that the 
decision to use this poisonous spray was an exercise of discretion 
within § 2680(a). Since the evaluation of any decision as precedent 
is normally based upon the court’s reported opinion without reference 
to briefs or record and there is no indication in the Harris opinion 
that the issue as to the decision to use the spray was not raised in the 
complaint, it is likely that the case will be cited as an application of 
the Dalehite ruling to the question of whether or not the decision of 
government officials to use the poisonous spray was such a proper 
exercise of discretionary authority as to come within the FTCA excep- 
tion. 

The line between a decision made within the exercise of discretion, 
for which the Government is not liable by virtue of § 2680(a), and 
one made at the level of actual execution of the plan, for which the 
Government may be held accountable in tort, is a difficult one to draw. 
It can easily be seen that a too broad interpretation of the exception 
can nullify the effect of the FTCA altogether, since even the simplest 
act by a Government employee involves some discretion. It is the 

8 
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courts’ function to determine what kind of discretion, exercised by 
whom, the Congress meant to include within the exception. The 
general tendency of the courts has been to construe the Act liberally. 
United States v. Yellow Cab Co., 340 U.S. 543 (1951); Gilroy v. 
United States, 112 F. Supp. 664 (D.D.C. 1953). 

Various standards have been used by the courts to determine where 
discretion ends and execution begins. Some courts have looked to the 
statute authorizing the administrative action to determine whether its 
wording allows room for the exercise of discretion. Schmidt v. United 
States, 198 F.2d 32 (7th Cir. 1952), cert. denied, 344 U.S. 896 
(1952); Denny v. United States, 171 F.2d 365 (5th Cir. 1948), 
cert. denied, 337 U.S. 919 (1949). One court classified decisions 
of Government employees after considering the position of the em- 
ployee, Boyce v. United States, 93 F. Supp. 866 (S.D. Iowa 1950), 
and still another considered whether or not the decision was made at 
the planning or operational stage, Coates v. United States, 181 F.2d 
816 (8th Cir. 1950). Recent decisions on this question are based on 
the existence or non-existence of a “governmental function.” That 
test is usually held to be whether the particular activity complained 
of arose from the conduct of a program uniquely governmental in its 
nature, or one which involved a mere proprietary interest, i.e., whether 
the Government was acting for the benefit of the whole people, or to 
protect a proprietary interest of its own arising from the ownership of 
land, animals, etc. Ellison v. United States, 98 F. Supp. 18 (D. Nev. 
1951); Toledo v. United States, 95 F. Supp. 838 (D.P.R. 1951). 

The Supreme Court in the Dalehite case purports to use the “gov- 
ernmental function” test. The actual decision of the Court, however, 
seems to be based not upon this standard, but upon the fact that the 
decisions as to details of manufacturing, packaging and shipping the 
fertilizer were made at the planning rather than the execution stage, 
that the exercise of discretion was necessary to make these decisions, 
and that this discretion was actually exercised. 

Most previous decisions in which officials were said to be acting in 
a discretionary capacity, so as to render the Government immune from 
suit under the exception to the Act, have classified a discretionary 
function on a higher plane of activity than that in the Dalehite case. 
The acts complained of involved the exercise of discretion either 
authorized by a statute or regulations, or falling clearly within the 
area of planning. Chournos v. United States, 193 F.2d 321 (10th 
Cir. 1951) cert. denied, 343 U.S. 977 (1952) (granting or rejection 
of application for grazing permit) ; Coates v. United States, 181 F.2d 
816 (8th Cir. 1950) (changing flow and course of Missouri River as 
part of flood control program); Smith v. United States, 101 F. 
Supp. 87 (D. Colo. 1951) (reduction of grazing permits under reg- 
ulation issued by Secretary of Agriculture) ; Western Mercantile Co. 
v. United States, 111 F. Supp. 799 (W. D. Mo. 1953) (no liability 
for failure to issue accurate information on precipitation, flood fore- 
casts or warnings); Smart v. United States, 111 F. Supp. 907 
(W. D. Okla. 1953) (release of mental patient from Veterans Admin- 
istration Hospital). 

Thus, the Court in the Dalehite case, while extending the area of 
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discretionary function farther down the scale toward the operational 
level than had previous courts, justified its decision on the peculiar 
facts of the case before it by showing that the details of the operation, 
which in most cases have been deemed to fall within the area of execu- 
tion, were in this case actually and necessarily determined by the 
exercise of discretion on the part of Government officials on a high 
policy level. 

The Harris opinion, however, does not mention any of these factors. 
The decision to use a certain material in spraying operations would 
seem to shade into the field of execution, justifying the consideration 
of other factors beside the sole criterion stated in the court’s opinion, 
i.e., that the decision was made by policy-making officials. As the dis- 
sent in the Dalehite case states, “The statute itself [FTCA] contains 
not the vaguest intimation of such a test which leaves actionable only 
the misconduct of file clerks and truck drivers.” 346 U.S. 15, at 58, 
n. 12. 

The implication of the Harris opinion is that any decision in planning 
an operation made by the person qualified to decide that the activity 
should be carried on in the first place, is an exercise of a discretionary 
function within the purview of the § 2680(a) exception no matter 
how far it intrudes into the field of implementation, whether it is in an 
area requiring the use of discretion within the meaning of the Act, and 
whether or not discretion was actually exercised. 

It is submitted that this case represents a loose application of a de- 
cision which itself departed from the previous policy of the courts to 
construe narrowly the discretionary function exception of the Federal 
Tort Claims Act. O. D. 


Labor LAaw—Score oF MANDATORY BARGAINING PROVISIONS OF 
NATIONAL LaBor RELATIONS AcT—RENTAL oF CoMPANY-OWNED 
Hous1nc To EmpLoyeEes.—Notice of intention by employer to increase 
rental rates of dwelling units it owned and leased to employees was 
resisted by the employees’ union on the ground the matter was the 
subject of mandatory collective bargaining. The employer refused to 
treat the matter as a proper subject of bargaining and insisted that 
there was involved a landlord and tenant relation only and not a con- 
dition of employment. In considering the union’s charge that the 
employer refused to bargain, the National Labor Relations Board re- 
jected the trial examiner’s conclusion that the question was one for 
settlement under the grievance procedure set forth in the collective 
agreement between the parties. The Board ruled that living accommo- 
dations provided by an employer are a mandatory subject of collective 
bargaining where such accommodations are an integral part of the 
employment relation. The Board petitioned for enforcement of its 
order. Held, reversed; there were insufficient facts to authorize the 
Board’s conclusion. National Labor Relations Board v. Bemis Broth- 
ers Bag Co., 206 F.2d 33 (Sth Cir. 1953). 

Although the Board construed the terms and conditions of com- 
pany housing to be by nature a mandatory subject of collective bar- 
gaining, the court’s ruling rejects any such generalized treatment and 
fixes instead a standard for application within facts of each case. To 
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fall within the unfair labor practice sanctions of §§8(a)(5) and 
9(a), Labor Management Relations Act of 1947, 61 Star. 136 et seq., 
(1947), 29 U.S.C. § 151 (Supp. 1952), the employer’s refusal to 
bargain must be with reference to rates of pay, wages, hours of em- 
ployment, or other conditions of employment. Of these, the court 
treated only wages and other conditions of employment. 

The rental of homes did not amount to wages, the court concluded, 
because there was no evidence to show that rental rates were below 
those applying to comparable housing in the community. Conditions 
of employment were not at issue because the employee was under no 
compulsion to use the company-owned dwellings. Evidence of suffi- 
cient housing accommodations in the community was mentioned as a 
further support of this conclusion. 

To constitute a subject of mandatory bargaining, in the court’s view, 
company housing must be afforded at rental rates so low that the 
housing in actuality forms a part of the employee’s remuneration. 
National Labor Relations Board v. Hart Cotton Mills, 190 F.2d 964 
(4th Cir. 1951), on which the Board relied, was distinguished on this 
basis. There the houses were rented at rates so moderate as to repre- 
sent a substantial part of the employee’s compensation. Cited to have 
like effect were Inland Steel Co. v. National Labor Relations Board, 
170 F.2d 247 (7th Cir. 1948), cert. denied, 336 U.S. 960 (1949) 
(retirement and pension plan determined to be bargainable as wages) ; 
and W. W. Cross and Co. v. National Labor Relations Board, 174 
F.2d 875 (1st Cir. 1949), (group insurance program regarded to con- 
stitute wages). ' 

A contrast to the principal case is afforded in National Labor Rela- 
tions Board v. Lehigh Portland Cement Co., 205 F.2d 821 (4th Cir. 
1953). Employer’s notice of intention to increase rental rates of 
dwelling units rented to employees was protested by the bargaining 
representative on the ground the matter was a bargainable issue. Upon 
the employer’s denial that the matter was a subject for bargaining, the 
union charged unfair labor practice under §§ 8(a)(1) and 8(a)(5), 
Labor Management Relations Act of 1947, supra. The Board sus- 
tained the charges and its petition for enforcement was granted. 

The Lehigh decision rested on two factual conclusions: (1) rents 
were below the prevailing rate (by inference from the fact that rents 
were not increased from 1937 to 1951); and (2) the convenience of 
living in closer proximity to the work site than the majority of employ- 
ees affected conditions of employment. The importance of both points 
was heightened by the scarcity of housing in the area. 

The courts in both the instant case and the Lehigh case reviewed 
the facts relating to the number of dwelling units involved, the num- 
ber of employees housed, and the proportion of employees housed to 
total employees within the bargaining unit. No basis for distinction 
is suggested by these circumstances, however, and this is particularly 
apparent as to the relative number of employees within the bargaining 
unit affected—about 35 per cent in the instant case and fewer than 25 
per cent in the Lehigh case. Moreover, although housing was noted 
to be adequate in the principal case and scarce in the Lehigh case, 
the backlog of applications for company housing from members of the 
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bargaining unit exceeded 30 per cent in the former case and approxi- 
mated 20 per cent in the latter case. 

The relation of rental rates for company dwellings to those prevail- 
ing for private housing affords a ground for distinction in the cases, 
but the courts’ treatment of this common standard leave some doubt 
as to its precise significance. In the instant case rental rates were 
discussed both in relation to wages and to conditions of employment, 
and the court used a comparison with prevailing rents to define both 
terms. In the Lehigh case the relative rental rate standard was treated 
only in the general consideration of employment conditions. 

Availability of private housing formed a principal basis of the deci- 
sions and presents the best ground of distinction. Both courts regard- 
ed relative abundance of housing to be of direct materiality in deter- 
mining whether or not company housing amounted to a condition of 
employment. Where dwellings are scarce the management and con- 
trol of housing by the employer constitutes a condition which is prop- 
erly a subject of bargaining. In the Lehigh case, however, importance 
was attached to location of the housing and the factor of convenience 
to the plant was taken to present a condition of employment. In the 
principal case, although it appears the element of convenience may sim- 
ilarly be present, the matter was not treated. It seems likely, then, 
that convenience alone would not have produced the result in the 
Lehigh case. 

In both cases the courts were thrown upon crucial factual infer- 
ences. In the instant case the conclusion as to the relation of rental 
rates to those prevailing generally was based upon absence of evidence 
to the contrary. In the Lehigh case a similar conclusion was inferred 
from a history of stable rental rates. 

As it stands, neither labor nor management can look with assurance 
to the status of company housing as a bargainable issue. Narrow or 
literal interpretations in these cases merit little confidence as guides 
to the construction of the statutory language. Indeed, the generality 
of the language has been taken to signify that Congress intended the 
law to grow with the times. Inland Steel Co. v. National Labor Rela- 
tions Board, supra. 

It seems clear that the degree of generality of the terms rates of 
pay and hours of employment is not the same as that of wages and 
other conditions of employment. The first two terms are sufficiently 
free from ambiguity as to pose no substantial definitional problem. 
The housing cases are troublesome mainly because they are on the 
fringe of the vaguer terms, wages and conditions of employment. 
There are some benefits flowing from the employment relation which 
are clearly beyond the purpose of the law and which can readily 
be placed outside the scope of bargainable issues. Company baseball, 
company picnics, and company social clubs exemplify non-bargainable 
matters, although it is acknowledged that even these benefits may, 
under proper conditions of plant isolation, meet the tests of bargain- 
ability. W.W. Cross and Co. v. National Labor Relations Board, 
supra. 

The decisions turn in large measure on the importance or necessity 
of the benefit within the employment environment. This is particu- 
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larly suggested in the Cross case by the court’s observance that com- 
pany recreational media are not ordinarily wages but that there might 
be circumstances which would cause them to be. Company housing 
may or may not be a matter for compulsory bargaining depending 
upon the degree of importance and necessity it serves. Where none 
but company housing is available within a reasonable distance there 
seems little question but that the employer is filling a need of such 
overriding importance that the matter is necessarily a condition of 
employment and a subject of bargaining within the contemplation of 
§§ 8(a)(5) and 9(a). W.T. Carter and Brother, 90 N.L.R.B. 2020 
(1950). Where the test of necessity is not met the same result may 
be appropriate when housing is provided under low rental conditions 
which make it in reality wages. Elgin Standard Brick Manufacturing 
Co., 90 N.L.R.B. 1467 (1950); Great Western Mushroom Co., 27 
N.L.R.B. 352 (1940). (See also Weyerhaeuser Timber Co., 87 
N.L.R.B. 672 (1949), where a majority of the Board viewed com- 
pany eating facilities provided at relatively isolated work sites to con- 
stitute both wages and conditions of employment. ) 

If this question is ultimately to be governed by the scarcity of hous- 
ing within reasonable range or the relative rental rates assessed, it 
would seem essential that these facts be adequately presented in the 
record. Mere inferences cannot form the bases for reasonable 
guidance of future conduct. Perhaps factual surveys by competent 
housing authorities are needed in these cases; possibly the testimony 
of the parties expressly addressed to the factual issues is enough. In 
any event silence or inadequacy of the record is a proper basis only 


for further inquiry and not for decision based on such facts as may 
appear. B. A. S. 


Minitary Law—DveE Process—UseE or Deposition By GoveRN- 
MENT IN Courts-MartTIAL—The accused was convicted by a general 
court-martial of the offense of shooting himself to avoid service. At 
the trial in California, the Government, over objection, introduced as 
a substantial part of its case the deposition of a witness taken in 
Korea. Although such use of a deposition is authorized by the Uni- 
form Code of Military Justice (UCMJ), Art. 49, 64 Srar. 107 
(1950), 50 U.S.C. §§ 551-741 (Supp. 1952), the accused objected on 
the ground that it deprived him of his right to be confronted by this 
witness as guaranteed by the Sixth Amendment. In accordance with 
paragraph 117b, Manual for Courts-Martial, United States, 1951, 
the accused had the opportunity to submit cross-interrogatories but did 
not desire to do so at that time. As is customary in such cases, he 
was not given an opportunity to be present when the deposition was 
taken although he did not waive such right. A Navy Board of Review 
set aside the conviction, holding that the right to confrontation limits 
the admissibility of prosecution depositions to instances where the ac- 
cused has been given an opportunity to be present at the taking. The 
Judge Advocate General of the Navy certified this issue to the United 
States Court of Military Appeals in accordance with UCMJ, Art. 67. 
Held, reversed; such use of depositions does not deprive an accused 
of his right to confrontation (one judge concurring; one judge dis- 
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Cs United States v. Sutton, 3 USCMA 220, 11 CMR 220 
1953). 

In United States v. Clay, 1 U.S.C.M.A. 74, 1 C.M.R. 74 (1951), 
this court had previously stated that the rights of an accused before 
a court-martial are not bottomed on the Constitution but on what 
Congress had set forth in the U.C.M.J., and that the right to confront- 
ation was granted in that enactment. The majority in the instant 
case concluded, however, that while the intent of Congress as ex- 
pressed in Article 49 of the U.C.M.J. was that the accused would not 
be accorded the right to be present at the taking of a Government 
deposition, the opportunity for the accused to propose cross-ques- 
tions to the Government’s interrogatories satisfied the accused’s right 
to confront the witnesses testifying against him. Citing only 5 Wic- 
MORE, EVIDENCE §§ 1396, 1397 (3d ed. 1940), where it is stated that 
confrontation is essentially cross-examination, the majority reasoned 
that the accused was accorded his right to cross-examine this witness 
since “. . . a legally trained lawyer who had been appointed to repre- 
sent him was served with a copy of the interrogatories and had an 
opportunity to propose cross-questions.” 

The majority, then, appears to hold that the opportunity to pro- 
pose cross-interrogatories is equivalent to the right to cross-examina- 
tion. But cross-examination operates on the assertions of the wit- 
ness, not the questions asked him, and it occurs in the presence of the 
accused unless he has waived such right. The right of confrontation 
is the right to have the hearsay rule enforced, 5 WicMorRE, supra 
§ 1397, and it is fundamental that the hearsay rule requires that testi- 
monial assertions be subjected to cross-examination before being ad- 
mitted as evidence. 5 Id. § 1362. Cross-examination is designed to 
operate on testimony of the witness given in his examination in 
chief. The Ottawa, 3 Wall. 268 (U.S. 1865) (excessive cross- 
questions need not be permitted). The fundamental feature of cross- 
examination is disclosure of the whole story where the witness dis- 
closes but a part of the necessary facts on his direct examination. 
WIcMoRE, supra § 1368. How can the accused or his counsel who 
must submit cross-questions before he knows the answers to the direct 
examination possibly determine what part of the story the witness 
knows, what part should be expanded, or what part the witness 
might withhold? “Counsel often cannot know in advance what perti- 
nent facts may be elicited on cross-examination.” Alford v. United 
States, 282 U.S. 687, 692 (1931). 

As cited by the dissent i in the instant case Wigmore states flatly 
that cross-examination “. . . cannot be had except by the direct and 
personal putting of questions and obtaining immediate answers.” 5 
WIGMoRE, supra § 1395 (1). Confrontation permits the accused to see 
and hear the witnesses as well as to cross-examine them for interest, 
prejudice, motive, knowledge and truthfulness. See State v. Crooker, 
123 Me. 310, 122 Atl. 865 (1923). The conviction of an accused 
will not stand where he is denied the right to see and cross-examine 
witnesses. Kirby v. United States, 174 U.S. 47 (1899) (record of 
a different criminal trial introduced to prove that goods were stolen). 
But a deposition where the accused was present and cross-examined 
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the deponent was admissible as not violating the due process clause 
of the Fourteenth Amendment. West v. Louisiana, 194 U.S. 258 
(1904) (record of testimony before a committing magistrate). Cases 
dealing with the admissibility of former testimony, an allied problem, 
stress the point that the right to confrontation is not denied so long 
as the accused had an opportunity to see and cross-examine the wit- 
ness at a previous trial between the same parties on the same issue. 
Mattox v. United States, 156 U.S. 237 (1895) ; Reynolds v. United 
States, 98 U.S. 145 (1878) ; West v. Louisiana, supra. Thus, both 
Wigmore and case law indicate the necessity for the accused’s pres- 
ence during the examination of prosecution witnesses as a require- 
ment to satisfy the right of cross-examination. 

The concurring opinion, while rejecting by implication the major- 
ity’s view that the accused did confront the witness, places the admis- 
sibility of the deposition on the basis that confrontation is dispensed 
with in cases of necessity. Necessity alone, however, is not sufficient 
to destroy the right to confrontation. There must also be a circum- 
stantial probability of trustworthiness greater han in ordinary in- 
stances. before necessity will operate to set aside the right. See 5 
WIcMorE, supra §§ 1420, 1421, 1422. The concurring opinion relies 
solely on dictum in Mattox v. United States, supra, concerning the 
admission of dying declarations as an exception to the hearsay rule 
(cross-examination) on the ground that the necessity of the case 
demanded their admission to prevent a manifest failure of justice. 
That dictum was employed only to demonstrate that the confrontation 
clause in the Sixth Amendment did not destroy the established excep- 
tions to the hearsay rule. The issue to which the dictum related was 
whether or not the admission of the testimony of two witnesses who 
had testified at the first trial [Mattox v. United States, 146 U.S. 140 
(1892) (conviction set aside; new trial ordered)] but who had died 
before the second, denied the accused his right to confrontation. The 
Court held that the accused was not denied such right because he 
had the opportunity to see and cross-examine the witnesses at the 
first trial. It is difficult to see how the dictum cited by the concurring 
opinion can be a basis for eliminating the trustworthiness require- 
ment for an exception to the right of cross-examination. That dying 
declarations are admissible in certain instances is conceded, but not 
solely on the basis of necessity. They are admitted on the basis of 
circumstantial probability of trustworthiness and necessity. Mattox 
v. United States, 146 U.S. 140 (1892) ; see Kirby v. United States, 
supra; 5 Wicmore, supra §§ 1431, 1438, and cases cited there. If 
the probability of trustworthiness is absent, even dying declarations 
will be excluded regardless of necessity. 5 WicMorE, supra, § 1443. 

While the somewhat formal proceedings and the requirement of an 
oath in the deposition process under consideration add to the degree 
of trustworthiness, these same circumstances have been rejected as a 
basis for admission of affidavits in criminal cases. See, e.g., Ven- 
detti v. United States, 45 F.2d 543 (1930). Cross-interrogatories 
do not appear to add to trustworthiness since they do not test the 
witness’s answers. It would seem, then, that the above factors are 
insufficient, and that the deposition in this case should not be admitted 
on the basis of necessity alone, 
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In view of the doctrine of the Clay case, supra, that an accused’s 
rights before a court-martial are determined by what Congress has 
dictated in the U.C.M.J., the question arises as to why it was necessary 
for the court to determine more than whether or not Congress in- 
tended that the accused be present at the taking of a deposition, and 
having determined that Congress did not, to leave the decision on 
that basis. Apparently the court felt that having stated in the Clay 
case that the right of confrontation was part of the protection given 
an accused by the U.C.M.J., it was constrained to show that the 
accused was afforded such right in the deposition process utilized. 
In so doing, the court has presented the military with a definition of 
confrontation that has little support in the law and indeed seems to 
have made a hollow shell of that concept. Since the enumeration of 
an accused’s right to confrontation in the Clay case was dictum, it is 
submitted that the court would have been on firmer ground to repudi- 
ate that dictum and state expressly that the right to confrontation is 
not granted where the U.C.M.J. denies it. R. C. K. 


PATENTS—AGGREGATION—ALTERNATIVELY Usep Parts Not 
AGGREGATIVE.—Appeal to the Court of Customs and Patent Appeals 
for review of an aggregation rejection of claims drawn to an appa- 
ratus for cooling newly formed glassware immediately after removal 
from the mold of a glass making machine, prior to conveyance to a 
heat treating apparatus. Held, that alternatively used parts, which 
may be removed from a common mechanism, are not necessarily 
aggregative and that those claims which were rejected as being di- 
rected to an aggregation are remanded to the Patent Office for con- 
sideration for possible rejection on other grounds. In re Worrest, 
40 C.C.P.A. (Patents)—, 201 F.2d 930, 96 U.S.P.Q. 381 (1953). 

Appellant’s device consisted of a mold for forming glassware, two 
cooling stations, a pusher arm to move an article of glassware from 
one cooling station to the other, and a short pivoted arm to move the 
article to a conveyor belt. If only a relatively short cooling time is 
required, the second cooling station and the pusher arm are omitted 
and the short pivoted arm is removed from its mounting and replaced 
by a long pivoted arm. The rejection of aggregation was based on 
the alternate use of the two pivoted arms. The issue to be considered 
is Whether or not this decision is a further step in the progress away 
from the rejection of claims for aggregation. 

An aggregation was defined by the court as applied: “. . . to a 
device having two or more unrelated, independent units or elements, 
each of which performs its functions separately, uninfluenced by and 
indifferent to the action of the other units. There is no essential or 
inherent correlation, or cooperation, or coordination of elements 
which mutually contribute to a common purpose or result, other than 
mere convenience due to juxtaposition or collection of the units in a 
common setting.” As an example of this principle, the court cited 
the case of In re Holslag, 36 C.C.P.A. (Patents) 753, 171 F.2d 323, 
80 U.S.P.Q. 139 (1948) (welding electrode holder combined with a 
fone hammer and a cleaning brush was held to be an aggrega- 
tion). 

The meanings of the various words and phrases widely used to 
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define an aggregation are almost as illusory as the term to be defined. 
The interpretation to be given to such phrases as “unitary result” and 
“common purpose” has long been troublesome in applying the doc- 
trine of aggregation with any degree of consistency. Thus a dust 
pan and a broom, although used at the same time for a common pur- 
pose would undoubtedly be considered aggregative and hence not a 
“unitary result.” But a typewriter, where only one key may be used 
at the same time, has been held to be a valid combination and there- 
fore a “unitary result.” In interpreting the question of aggregation, 
the various circuit courts of appeal have rationalized their decisions 
on the basis of a “common purpose” while the Court of Customs and 
Patent Appeals has looked more for a “unitary result.” 

In Sachs v. Hartford Electric Supply Company, 47 F.2d 743 (2d 
Cir. 1931), Judge Learned Hand promulgated the theory that since 
the definition in general terms of what is an aggregation is impos- 
sible, the best solution would be to abandon the rejection of aggrega- 
tion. Judge Hand stated that the necessary cooperation was to be 
measured by the purpose to be fulfilled. Furthermore, the device 
could be a mere assemblage with the only cooperation necessary be- 
ing that of presence to answer a single purpose. 

The Seventh Circuit Court of Appeals has taken the position that 
a patentable combination may be present where there is a correlation, 
cooperation or coordination which results in the achievement of a 
common purpose. Lincoln Engineering Co. v. Stewart-Warner Cor- 
poration, 91 F.2d 757 (7th Cir. 1937), rev’d on other grounds, 303 
U.S. 545 (1937). The court further said: “We believe the better 
view is to accept the term ‘aggregation,’ if used at all, as defining a 
phase of the general term non-invention.” The court, as in Sachs 
case, gave expression to an underlying current of thought which advo- 
cates the abandonment of the aggregation rejection. 

After the Sachs decision, the Court of Customs and Patent Appeals 
in affirming an aggregation rejection stated that the claims were ag- 
gregative since only one of a plurality of interchangeable gas burners 
could be used under a given set of conditions; the other burners 
could be located anywhere desired. In re Dougherty, 23 C.C.P.A. 
(Patents) 714, 79 F.2d 920, 27 U.S.P.Q. 336 (1935). In the prin- 
cipal case, the claims are drawn to a plurality of pivoted arms only 
one of which could obviously be used for the production of glassware 
under a given set of conditions. The other pivoted arm could be 
located anywhere desired. The similarity in structure, degree of 
cooperation and result between the claims in the instant case and the 
Dougherty case is striking. 

In deciding the question of aggregation of a combination consist- 
ing of a meat holding grill and two alternately used drip pans for 
supporting the grill, the same court said that although there was a 
common grill there was no unitary result and the claims were there- 
fore aggregative. In re Hobson, 33 C.C.P.A. (Patents) 742, 152 
F.2d 998, 68 U.S.P.Q. 202 (1946). In what must be considered as 
dicta, however, the court stated that there are exceptions to the gen- 
eral rule that alternately used elements may not form a part of a 
patentable combination. 
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In the instant case the court cited with approval the decision of the 
Board of Appeals in Ex parte Lasker, 31 U.S.P.Q. 341 (Pat. Off. 
Bd. App. 1936), in which it was stated that there were certain classes 
of mechanisms which required for the fulfillment of their purpose the 
alternate use of elements and that in these classes the claiming of the 
alternately used elements was not aggregative. The Board of Ap- 
peals then gave examples of a typewriter and a variable speed trans- 
mission. In these two examples, however, the cooperation of the alter- 
nately used elements is essential to the desired operation of the one 
machine. The Board of Appeals in the Ex parte Lasker case further 
stated that in all of the classes referred to there was a unitary result 
even though complex and hence the claims may include the alternately 
used parts. Thus the necessity of a unitary, even though complex, 
result is indicated. In the instant case there is no such cooperation 
between the various elements. The long pivoted arm does not co- 
operate with the short pivoted arm, since the use of the long pivoted 
arm eliminates the necessity for that part of the machine that employs 
the short pivoted arm. 

The Court of Customs and Patent Appeals indicated in the deci- 
sion of In re Holslag, supra, that it would not follow the doctrine of 
the Sachs case to the point of abandoning the rejection of claims on 
the ground of aggregation in view of the decision of the Supreme 
Court in the case of Reckendorfer v. Faber, 92 U.S. 347 (1875). The 
Court of Customs and Patent Appeals in a recent decision, however, 
stated that although it still would not follow the Sachs case to the 
abandonment of the doctrine of aggregation, it would follow these 
portions which gave a clear and excellent exposition of the essence 
of invention in such cases. In re Brouwer, 36 C.C.P.A. (Patents) 
1178, 175 F.2d 564, 82 U.S.P.Q. 211 (1949). The court was referring 
to that part of the Sachs opinion in which it was stated that the pur- 
pose of the invention should be measured and not the interaction of 
the parts. 

In arriving at the decision in the instant case, the court relied upon 
the decision in the Sachs and Lincoln Engineering cases, and stated: 
“Moreover, there might well be the highest type of invention in the 
development of a device which utilizes a common mechanism to 
achieve two or more substantially different results by interchangeable 
ultimate working elements or units.” Thus the court indicated that 
the result does not have to be unitary, as required by the Hobson and 
Lasker cases, but may consist of two or more substantially different 
results. The court concluded, therefore, that the only correlation or 
coordination required in a combination is that which results in the 
achievement of a single or common purpose in the broad sense. 

This decision may only be a very liberal interpretation by the Court 
on the question of aggregation on these particular facts. If, however, 
this decision reflects the court’s present feeling on the general ques- 
tion of aggregation, it indicates a practical abandonment of the aggre- 
gation rejection except in the previously well defined fact situations, 
and a more complete agreement between the Court of Customs and 
Patent Appeals and the courts of appeals on the definition of aggre- 
gation. J. J. K. 
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PaTENTS—LICENSES—ESTOPPEL OF LicENSEE To Deny INFRINGE- 
MENT.—Plaintiffs Bucky and defendant Sebo entered into an exclu- 
sive licensing agreement whereby Sebo, the licensee, was to manu- 
facture X-ray cameras under plaintiff's patents, the work to be done 
by defendant Coreco Research Corporation, the sublicensee, of which 
Sebo was the principal stockholder. The agreement contained a 
clause that defendants would never contest the validity of the patents, 
or infringe them, or aid and abet in their infringement by another, at 
any time. The agreement also provided that if defendants were to 
default on royalty payments and the default were not corrected within 
fifteen days after written notice from plaintiffs, the latter could cancel 
the agreement and revoke the license. Upon the occurrence of a de- 
fault, plaintiffs duly gave the required notice and then canceled the 
agreement and revoked the license. Five months later they instituted 
suit for infringement when defendants continued to manufacture and 
sell cameras like those disclosed in the patents. Defendants counter- 
claimed for a declaratory judgment of invalidity of the patents and 
non-infringement. The trial court found that the accused devices 
actually did not infringe the claims of the patents, but granted an 
absolute injunction against their continued manufacture, providing 
for an accounting and other relief, on the ground that defendants 
were estopped by their conduct to deny infringement. Held, reversed. 
Since a licensee may prove that his product is not within the claims 
of the patent allegedly infringed thereby during the life of the license, 
he is not estopped to do so after the licensor has revoked it. Bucky 
v. Sebo, 99 U.S.P.Q. 357 (2d Cir. 1953). 

The question of the type of conduct of a patentee or assignor of a 
patent which must be shown in order to invoke such an estoppel has 
been considered a number of times by the courts. It has been held, 
in an infringement suit by the assignee against the assignor, that the 
latter, though estopped to deny the validity of his patent, may always 
show that his product is not covered by the claims of the assigned 
patent. Westinghouse Electric & Mfg. Co. v. Formica Insulation Co., 
266 U.S. 342 (1924). On the other hand, in Collis Co. v. Consoli- 
dated Machine Tool Corp., 41 F.2d 641 (8th Cir. 1930), cert. denied 
282 U.S. 886 (1930), a patentee had been manufacturing and market- 
ing a product with a special name and had actully prevented competi- 
tion both during and after the term of the patent by holding himself 
out to the public as operating under the protection of a valid patent. 
Several years after the termination of the patent grant, the defendant 
began to manufacture the same product under a similar name. When 
the patentee sued for trade-mark infringement, he was held to be 
estopped to assert, for the purpose of escaping the doctrine of Singer 
Mfg. Co. v. June Mfg. Co., 163 U.S. 169 (1895), that the claims of 
the patent had not in fact applied. In Piaget Novelty Co. v. Headley 
et al., 108 Fed. 870 (2d Cir. 1901), the defendant manufactured and 
marketed a product which he had invented and for which he had 
received a patent. Although he incorporated therein several improve- 
ments for which he had received other patents, he used only the date 
of the first patent to advise the public of the patented nature of the 
product. After giving an exclusive license to the plaintiff to manu- 
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facture and sell the device under the original patent, albeit in its im- 
proved form, the defendant continued to manufacture it on his own. 
When the plaintiff sued for infringement the defendant sought to 
escape liability by showing that his product, which incorporated the 
improvements, was not covered by the claims of the first patent. The 
court held that, whether or not this was so, he was estopped to deny 
infringement because he had held himself out to the public as being 
protected by the first patent. 

This principle has been extended to licensees. Althought it has 
been held that, as a broad proposition, a licensee cannot be estopped 
to deny infringement while the license is still in effect, Midland Steel 
Products Co. v. Clark Equipment Co., 174 F.2d 541 (6th Cir. 1949), 
cert. denied 338 U.S. 892 (1949) ; Galion Iron Works & Mfg. Co. 
v. J. D. Adams Mfg. Co., 105 F.2d 943 (7th Cir. 1939), it has been 
conceded that a licensee might so conduct himself as to give rise to an 
estoppel. Galion Iron Works & Mfg. Co. v. J. D. Adams Mfg. Co., 
supra, at 947. Thus, where the licensee has held himself out to the 
world as being licensed to operate a machine or manufacture an arti- 
cle covered by a patent owned by the licensor, he is estopped to deny 
infringement when sued for accrued royalties. Harley C. Loney Co. 
v. Perfect Equipment Corp., 178 F.2d 165 (7th Cir. 1949) ; Sproull 
v. Pratt & Whitney Co., 97 Fed. 807 (C.C.S.D.N.Y. 1899). The 
estoppel, however, is limited to those items for which the protection 
of the patent has been claimed and of which advantage has been taken. 
Cold Metal Process Co. v. McLouth Steel Corp., 170 F.2d 369 (6th 
Cir. 1948) ; Kant-Skore Piston Co. v. Sinclair Mfg. Corp., 32 F.2d 
882 (6th Cir. 1929), cert. denied 281 U.S. 735 (1929). Apart from 
these considerations, the estoppel may arise if the licensee labels his 
product with a name with which the patent has become widely asso- 
ciated. Kant-Skore Piston Co. v. Sinclair Mfg. Corp., supra; Sproull 
v. Pratt & Whitney Co., supra. 

An examination of the facts of the principal case as found by the 
trial court shows that the patents involved in this suit were associated 
with the name of plaintiff Gustav Bucky, an internationally famous 
physicist and expert in the X-ray field. The defendants, at least 
until the institution of the infringement suit, continued to use his 
name as well as the one usually combined with it, viz., “Coreco.” 
Even after the start of the suit they used the name “Coreco.” In 
their advertising and at scientific exhibitions, defendants continued 
to assert that the Bucky patents and the license were the bases for 
their manufacture and sale of the cameras. No notice was given to 
prospective customers that the license had been terminated. In effect, 
therefore, defendants were guilty of “passing off” their product as 
that of the plaintiffs, and in the absence of a showing that the findings 
of the trial court were “clearly erroneous” they should be sustained 
by the appellate court. Fep.R.Civ.P. 52(a). 

The United States Court of Appeals for the Second Circuit, aware 
of the facts and principles of law set forth above, nevertheless chose 
to disregard them on the ground that the license had been terminated 
by the plaintiffs and that, therefore, every possible defense was open 
to the defendants. It is granted that the cases considered above were 
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concerned with suits instituted before the license had expired or been 
terminated. There does not appear to be any direct precedent for 
the situation in the principal case, and it may well be argued that the 
court was, consequently, free to arrive at any reasonable result. No 
sound reason has been advanced, however, to explain why the doc- 
trine of estoppel should not apply to a licensee who has, after the 
termination of the license by independent acts of the licensor or be- 
cause of the expiration of the agreement, held himself out to the 
world as still protected by the license and the patents forming the 
basis therefor. 

In the instant case, however, this contention need not be considered 
because the termination of the license was brought about not by inde- 
pendent acts of the licensor, but because of a wilful breech by the li- 
censee of the royalty provisions of the agreement in which the licensor 
was given the right to cancel the agreement upon default of royalty 
payments. In effect, the court has told the plaintiffs that they should 
have left the license in force and sued for royalties accrued after the 
default rather than exercise an alternate option to which the defend- 
ants had seen fit to agree. The decision, if it remains in force, will 
put a powerful tool in the hands of licensees by permitting them to 
renege on their agreements at will as soon as they have, by virtue of 
the protection afforded them under the license, gained a sufficient lead 
over any prospective competitors whom the plaintiffs might subse- 
quently seek to license. N. P. H. 
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THE PSYCHIATRIST AND THE Law. By Winfred Overholser. New 
York: Harcourt, Brace and Company, 1953. Pp. x, 147. $3.50. 

No one is better qualified to give a series of lectures on the psychia- 
trist and the law than Dr. Winfred Overholser, Superintendent of St. 
Elizabeth’s Hospital in Washington, D. C. A distinguished psychia- 
trist, he has devoted many years to an analysis of the relationships 
between law and psychiatry, and has published widely in both the law 
reviews and medical journals. 

This book consists of four lectures given at Harvard University in 
November, 1952. These lectures were given as a direct result of Dr. 
Overholser receiving the Isaac Ray Award of the American Psychiat- 
ric Association in 1952. This award is given annually to that person 
who “is most worthy by reason of his contribution to the improve- 
ment of the relations of Law and Psychiatry,” and the awardee is 
expected to lecture at some university which has both a law school 
and a medical school. It seems only natural that Dr. Overholser 
should be the first recipient of this award. 

The first lecture is the most compact treatment of the substance of 
psychiatry that the present reviewer has ever seen. In the scope of 
only thirty-six pages the author skillfully weaves some of the history 
and important aspects of modern psychiatric thinking. As he points 
out, “law, like psychiatry, deals very largely with the conduct of 
human individuals and their relations with their fellows.” This in- 
volves problems of property rights, damages, family relations, wills, 
contracts, and a variety of different phases of the law. 

Overholser examines with interest the reasons why psychiatry has 
not been as readily accepted in the law as some other branches of 
medicine. The section concludes with a brief summary of some of 
the principal psychiatric disturbances that may be encountered—with 
the hope apparently that this will lead to a better understanding by 
lawyers of the intricacies and complexities of psychiatric diagnosis. 

“Some Differences of Viewpoint” is the title of the second lecture. 
Throughout, and as the concluding sentence especially indicates, this 
is a plea for a greater rapprochement of law and medicine. One of 
the things that the author wishes were more clearly understood is 
“that there are other factors at work in conduct than reason and that 
there are circumstances under which emotional drives, little under- 
stood by the actor, may cause him to perform acts against his will.” 

Thurman Arnold well stated: “To the psychiatrist mental cases 
are a series of imperceptible gradations from the mild psychopath to 
the extreme psychotic, whereas criminal law allows for no gradations.” 
This is the crux of the problem which is dealt with in the present 
lecture. As Overholser says: “There is a wide gamut between the 
dying invalid and the professional athlete, somewhere between the 
two extremes of which most of us are found. In the same way the 
person of superb mental balance and intelligence is far removed from 
the driveling idiot or the regressed schizophrenic, completely rapt in 
his fantasies and out of contact with the world.” The chapter is 
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replete with cases and examples to illustrate the need for better 
understanding by lawyers of modern psychiatry. 

The third lecture, called “The Mental Patient and the Hospital,” 
is actually a consideration of some of the differing state laws regard- 
ing the mentally ill. This is a problem of important concern, when 
it is realized that the annual cost of operating the public mental hospi- 
tals is about 350 billion dollars, and that there are over half a mil- 
lion patients in these hospitals. Overholser is hoping that increas- 
ingly we will learn to deal with mentally ill persons as patients rather 
than as quasi-criminals. 

The role of the psychiatrist in the courtroom is the main considera- 
tion of the final lecture. The author’s observations are serious; but, 
as in all the lectures, sprinkled with a little humor. He is principally 
concerned over the fact that, after fifteen years, the Uniform Expert 
Testimony Act is in force in only two states and in the Federal courts. 
Certainly the “cultural lag” in the law is still great. 

This little volume is a welcome addition to the growing literature 
on forensic psychiatry. 
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